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BU3HAYEHHA MICHA ITPOXKXUBAHHA IUTUHHU: OKPEMI
MUTAHHS CYJOBOI IPAKTUKHA
DETERMINING THE CHILD'S PLACE OF RESIDENCE: CERTAIN
ISSUES OF COURT PRACTICE

Anomauia. Cim’s gidiepae 8eauxy pois K 015 OKpeMOoi TH0OUHU, MAK i 014
cycnintbcmea 6 yiiomy. Bowa € nepeuHHolo JNAHKOK CYCRINbHUX 2pYN, SAKI
YMBOPIIOMb COYIANbHY cmpyKmypy 0yov-axoi kpainu. Came cim’si eapanmye
ModcIugicms  3ab6e3neuumu  OUMuHi 0027150 ma mypoomy, HPONCUBAHHS 8
HANIeJCHUX — YMOB8AX, 30epediceHHsi NCUXiuHoeo ma i3uuno20 300po8 1,
2apanmy8aHts 0yX08H020 Ma pO3yMOB0O20 PO3GUNIK).

Memoto cmammi € npoananizyeamu cyoo8y HpaKmMukKy 3 HUMAHb
BUDIWEHHSI CNOpPI8 W000 GU3HAYEHHs MICYs HNPOMNCUBAHHS OUMUHU mMdA
3anpononysamu npono3uyii Wooo YOOCKOHAIEHHs NPABOBO20 Pe2YII0BAHHS YUX
gioHocun. Mamepianamu O00CniOJNCeHHsT € HOPMAMUBHO-NPABOBI aKmMu ma

Haykoga nimepamypa y cghepi ciMeluHux npaso8iOHOCUH, A MAKO}C Mamepiaiu
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CY0080i NpaKmuKu 3 NUMAHb GUPIULEHHS CHOPI8 W000 GU3HAYEHH MICYs.
NPOACUBAHHS OUMUHU, 30KpeMa piulenHsi €8poneticbkoco cyoy 3 npas JroOUHU.
1lio uwac Hanucamus cmammi GUKOPUCMAHO PO 3A2ANbHO-HAYKOBUX MdA
CneyianbHux Memooié HAYK08020 NI3HAHHSA, ceped SAKUX MOJHCHA BUOKpeMUmu
oianekmudnull, @GoOpMalbHO-IOPUOUYHUL, NOPIGHANbHO-NPABOGUL MA  IHWLI
Memoou.

Ykpaincvke 3axonodascmeo nompedye cucmemHux 3smiH ma npueeodeHHs
1020 HOpM 00 6umoz €poneucbkux cmanoapmis. QOcobaueo cocmpo 8
menepiwHil yac cmoimes NUMAaHHA cghepu 3axucmy npas noounu. Aoanmayis
3akoHodascmea  Ykpainu 0o  3axonodaécmea  €eponeticbkoco  Cowo3y
CMOCYEMbCSL 30KpemMa npasa HA CiM’l0 ma numaHv 3aXucmy npag OUMmuHuU.
Hlupoxuii cnekmp npueamHo-npaso8Ux 8IOHOCUH NPU3BOOUMb 00 NIOBUUJEHHS
camocmittHocmi ma 8axdcausocmi poni cydy 6 npaegosii cucmemi Yxpaiuu.
Ilpasozacmocosna OisnvHicmb 0ae 3M02y 3pO3yMImuU egheKkmugHicmob NpPaso8oi
HOPpMU, HOBHOMY pe2YNi08aHHs NPABOGIOHOCUH, OKpPeCIUmu npo2aiuHu. B
nOOANbWUX —~ HAYKOBUX  OOCHIONCEHHAX — y8acy  NompiOHO  npuditumu
VOOCKOHAJIEHHIO  NPAB0BO20  Pe2YNIOBAHHIO  CIMEUHUX NpasosioOHOCUH. B
nOOANbWUX — HAYKOBUX  OOCHIONCEHHAX — y8acy  NompiOHO  npuditumu
VOOCKOHAJIEHHIO NPABOBO20 DecYNI0BAHHIO CIMEUHUX Npaso8iOHOCUH. 30Kpema,
gpaxosytouu npaeosi nosuyii Bepxoenoco Cydy y cmammi 161 Cimetinoco
Kodekcy YKkpainu HeobOXiono nepebavumu, wo cy0 NOCMAHOGIAE PIUEHHS NPO
BUSHAYEHHSL MICYSL NPONCUBAHHS OUMUHU 3 8DAXYBAHHAM HAUKpAWUX ii iHmepecis.

Knrwuoei cnosa: npasa noounu, npago Ha cim ’ro, 3axucm npas JoOuHu,
MIDICHAPOOHI cmandapmu, 3axucm npaeé oimeil, iHmepecu Oumuuu, Oe3nexa,

MiCL;e NnpoOIIHCUBAHHA, uu@iﬂbHe cydoqzmcmeo, o0okaszu ma ()OKCZS’yGCZHH}Z.

Summary. The family plays a great role both for an individual and for
society as a whole. It is the primary link of social groups that form the social

structure of any country. It is the family that guarantees the opportunity to provide
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the child with care and attention, living in proper conditions, maintaining mental
and physical health, and guaranteeing spiritual and mental development.

The purpose of the article is to analyze the judicial practice in resolving
disputes regarding the determination of the child's place of residence and to offer
suggestions for improving the legal regulation of these relations.The research
materials are normative legal acts and scientific literature in the field of family
legal relations, as well as materials of judicial practice on issues of resolving
disputes regarding the determination of the child's place of residence, in
particular, decisions of the European Court of Human Rights. During the writing
of the article, a number of general-scientific and special methods of scientific
knowledge were used, among which dialectical, formal-legal, comparative-legal
and other methods can be distinguished.

Ukrainian legislation needs systemic changes and bringing its norms to the
requirements of European standards. The issue of the protection of human rights
is particularly acute at the present time. The adaptation of the legislation of
Ukraine to the legislation of the European Union concerns, in particular, the right
to a family and the protection of children's rights. A wide range of private legal
relations leads to an increase in the independence and importance of the role of
the court in the legal system of Ukraine. Law enforcement activity makes it
possible to understand the effectiveness of the legal norm, the completeness of the
regulation of legal relations, and to outline the gaps. In further scientific research,
attention should be paid to improving the legal regulation of family legal
relations. In further scientific research, attention should be paid to improving the
legal regulation of family legal relations. In particular, taking into account the
legal positions of the Supreme Court in Article 161 of the Family Code of Ukraine,
it is necessary to provide that the court makes a decision on determining the

child's place of residence taking into account the best interests of the child.
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IHocTanoBka npo6emu. OcoOuUCTI rpaBa i CBOOOIU JIFOJJMHU € TPABOBUM
dbyHIaMeHTOM 11 MOMJIMBOCTEH, sIKi HEOOXiAH1 AJisi (PI3UYHOrO, AYXOBHOIO Ta
IHTENIEKTYaJIbHOTO PO3BUTKY, a TAKOX JJisI 30€peKEeHHs, MPOSBY Ta 3aXUCTY
1HJIMBI1IYallbHOCTI JIFOJAMHM, 11 CBITOIISIAY 1 JyXOBHOCTI. BoHU € HEemopyHuMu
Ta HEBIJUY>KYBaHUMU.

IIpaBa, siki mMoB’s3aHi 31 CIM €10, € YacTHHOIO TMpaB JIIOJWHH; HE €
BUUEPIIHUMHU, 1 peali3yloThCsi B PI3HOMAHITHUX JUHAMIYHUX BIJHOCHUHAX
MaifHOBOTO Ta HeMailHOBOro xapakrtepy. [lpupoane mpaBo JIOJWHHU Ha CIM IO
3aKpirjieHe B 3arajibHId Jeknapariii mpaB JIOJUHU — CIM’S € TPUPOJHUM 1
OCHOBHHMM OCEPEIKOM CYCIIIBCTBA 1 MA€ MPaBO Ha 3aXUCT 3 OOKY CyCHiIbCTBA T
nepxasu [1, c. 74].

CiM’s Bizirpae BEIUKY pOJIb SIK JUIi OKPEMOi JIOJWHM, TaK 1 A
CyCHuIbCTBa B IIJIOMY. BOHa € MEpBUHHOI JaHKOKI CYCHUIBHUX TPYIL, SKi
YTBOPIOIOTH COLIAJbHY CTPYKTYpy Oyap-sikoi Kpainu. Biamosimno go cr. 51
Koncrutynii Ykpainu nutto0 rpyHTYeTbCs Ha BUIBHIA 3rOJI1 JKIHKHM 1 YOJIOBIKA.
Koxen 13 moapyxxs Mae piBHI mpaBa 1 000B’si3kM y 1uI001 Ta cim’i. Cim’s,
JTUTUHCTBO, MATEPHUHCTBO 1 0ATHKIBCTBO OXOPOHSIIOTHCS AEPKABOIO.

CiM’g rapaHTye MOXJIMBICTh 3a0€3ME€UNUTH AMTHHI JOTJs] Ta TypOoTy,
MPOKUBAHHS B HAJICKHUX YMOBaX, 30€peKeHHS MCUXIYHOTO Ta (PI3UYHOTrO
30pOB’Sl, TapaHTyBaHHS JIyXOBHOTO Ta pPO3YMOBOTO poO3BUTKY. OnHaK, y
BUMAJKaX PO3ALUILHOTO MPOKUBAHHS 0ATHKIB, SIK1 HE TN 3rOAH 100 TOTO0, 3
KUM 13 HUX OyJe MPOXUBATH MAJIONITHA TUTHUHA, CIIp MOXE BUPIIIYBATHUCS
OpraHoOM OIIKH Ta MiKIyBaHHA a00 cyaoM (cT. 161 CiMmeitHoro Kojiekcy YKpainu
(mam — CK)). Ilpu upoMmy 3HaYHA KUIBKICTh MHUTaHb CIMEWHHMX BIJIHOCHUH

3QJIMIIIAE€THCS HE BUPIIICHOIO Y PO3pi31 MPaBO3aCTOCOBUOI MPAKTUKH.
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AHaJi3 ocTaHHIX JochaimxkeHb i myOuikamiid. [lutanHs npaBoBIAHOCUH
O0aTpkiB 1 mited, mochimxyBanuca b. . Auppycumunum, JI. B. Kpacuipkoro,
H. M. Ononscekoro, 3. B. Pomoscwkor, JI. A. CaByeHko, Ta IHIIUMH
TEOPETUKAMU.

OnHak HENOCTaTHHO yBaru MPUAUICHO MUTAHHSAM CYJOBOI MPAKTUKHU Ta ii
BILUIMBY Ha YJIOCKOHAJICHHSI MPABOBOTO PETYJIOBAHHS CIMEHHUX MPABOBIAHOCUH
I10/I0 BUPIMICHHS CHOPIB MPO BU3HAYEHHS MICIS MPOXKUBaHHS IUTHUHU. Came
Cyll0Ba MpAaKTHUKa Ja€ MOKJIUBICTb 3PO3YyMITH 3MICT IMOJOXKEHHS 3aKOHY,
po3TaymMadye #oro, TOOTO € TEPCIEeKTUBHUM  HAMNpsIMOM  HAayKOBOTO
nocnipkeHHs. Sk 3a3Hadae H. B. [llumka ponas cy10BOi NpakTUKH — YCYHEHHS
MpOSIBIB MPABOBOT HEBU3HAYEHOCTI Yy mpaBo3acTocyBaHHI. CyjoBa MNpakTHUKa
HarpaBJieHa Ha 3a0€3MeUeHHS JOTPUMAaHHS IPUHIUITY MPABOBOI BU3HAYEHOCT!I [2,
c. 152].

MeTo10 cTaTTi € NpoaHaIizyBaTH CyJOBY MPAKTUKY 3 MUTAHb BUPIIICHHS
CIOpPIB MIOJI0 BU3HAYEHHS MICIS NPOKUBAHHA JTUTUHHU Ta 3alpOINOHYBATH
MPOMO3HUIIIT MO0 YIOCKOHAJIEHHS TPAaBOBOI'O PETYJIFOBAHHS IIUX BITHOCHH.

Marepianu i MmeToau. MaTtepianaMu JOCIIIKEHHS] € HOPMATUBHO-IIPABOBI1
akTH Ta HayKoBa JiTeparypa y cdepi CiIMEHHHMX MPaBOBIJHOCUH, a TaKOX
Martepiajid CyJOBOI MPAKTUKHU 3 MUTaHb BUPIMICHHS CIOPIB II0J0 BU3HAYEHHS
MICIISl TPOKUBAHHS TUTHHHU.

[lin yac HamucCaHHS CTaTTI BUKOPUCTAHO PsJ 3arajbHO-HAYKOBUX Ta
CHELIAIbHUX METO/[IB HAYKOBOTO IMi3HAHHA, CEpej] SKUX MOKHAa BUOKPEMUTH
JTianeKTUYHUM, (OpMaIbHO-IOPUIUYHUN, TMOPIBHSUIBHO-NIPABOBUNA Ta  1HIII
METO/IH.

Buxknax ocHoBHOro marepiaJuy. BinnosinHo 1o crarti 8 3akoHy YKpaiHu
«IIpo OXOpOHY NIUTHHCTBa» KOXXHa JUTHHA Ma€ MPaBO Ha pPIBEHb >KUTTS,
JOCTaTHIA g i1 (PI3MYHOro, 1HTENEKTYallbHOTO, MOPAJIBHOTO, KYJIbTYpPHOTO,

JyXOBHOTO 1 COLIAJIbHOTO pO3BUTKY. baThbku abo ocoOu, siki iX 3aMiHIOIOTH,
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HECYTh BIANOBIAANBHICTh 32 CTBOPEHHS YMOB, HEOOXIAHMX JJi BCEOIYHOTrO
PO3BUTKY JUTUHU, BIAMOBIIHO 10 3aKOHIB YKpainu [3].

OOcTaBuHH, $KI 3’SICOBy€ CyJ y CIHpaBl MIOAO0 MICUS IPOKUBAHHS
MaJIOITHROT AUTUHU, okpecieHl y cT. 161 CK. 3okpema, miji yac BUpILICHHS
CHOpYy IIOAO MiCLsl MPOKUBAHHS MAaJOJITHBOI JUTUHU O€pyThCcs A0 yBaru
CTaBJEHHS OaTBbKIB JO BHKOHAHHSA CBOIX OaThKIBCHKHX OOOB’SI3KIB, 0cOOMCTa
MPUXUIBHICTh JUTUHH JI0 KOKHOTO 3 HUX, BIK JUTUHH, CTaH ii 37I0pOB’S Ta 1HIIII
0o0CTaBWHHU, III0 MAalOTh ICTOTHE 3HAaYeHHs. BianosinHo 70 4. 2 c¢1. 161 CK cyx He
MOX€ TepeaTd MJUTUHY JUIsl TPOKUBAaHHA 3 TUM 13 OaThKiB, XTO HE Mae€
CaMOCTIMHOTO JOXOMdY, 3JIOBKMBA€ CIHUPTHUMH HAMosIMU a00 HApPKOTUYHUMHU
3aco0aMM, CBO€H) AaMOPAJIBLHOIO TOBEAIHKOK MOKE 3allIKOJAUTH PO3BUTKOBI
JTUTUHU.

[IpuiimMarouun pilieHHs] TPO BU3HAYEHHS MICUS MPOKUBAHHSA MalOJITHHOI
JTUTUHU CyJl TOBUHEH BUXOJUTH 13 3a0€3MeUeHHsI HAalKpaIllUuX 1HTEPECIB AUTUHU
(mpeambyna no 3akony Ykpainu «lIpo oxopony autunctBay). Crarts 7 CK
TaKOK BKa3ye, IO PEryJIOBaHHA CIMEMHUX BIAHOCHH Ma€ 3[1MCHIOBATHUCS 3
MaKCHUMAaJIbHO MOKJIUBUM YpaxyBaHHSIM 1HT€PECIB JUTHUHHU.

Cnil BpaxoByBaTH acleKT BIJACYTHOCTI MPIOPUTETY 1HTEPECIB OATHKIB HaJ
lHTepecaMl JUTHHU. 3aKOHOJABCTBO YKpaiHU Ta MDKHAPOAHI aKTH HE
nependayaroTh MOJOXKEHb, sIKI O TrapaHTyBajJd I[I03MBady Yy CIpaBl Ipo
BU3HAYCHHSI MICLS MPOXUBAHHS JUTUHU MPIOPUTETHE MPABO MPOKUBATH 3 HEIO.

VY naparpadi 54 pimenns €CIII «Xant npotu Ykpainu» Big 07.12.2006
p., 3a3HAYEHO, II0 MK 1HTEepecaMy NWTHHU Ta 1HTepecamMu OaThbKiB MOBHHHA
ICHYBaTH CHpaBe/jIMBa piBHOBAara i JOTPUMYIOUYHUChH TaKOi piBHOBaru, ocoOiiMBa
yBara Mae OyTH /10 HallBaKJIMBIIIKUX 1HTEPECIB IUTHUHH, K1 3a CBOEIO MIPUPOIOIO
Ta BaXXJIMBICTIO MAlOTh MEPEBakKaTH HaJl IHTEpecaMu OaThKiB [4].

VY nocranosi Big 30.03.2021 p. y copasi Ne 542/1428/18 Bepxosuuit Cyg
3BEpPHYB yBary, 110 piBHICTb MpaB 0aThKIB 00 JUTUHHU € TTOX1HOO B IIpaB Ta

1HTEepeCiB caMOil JUTUHU HAa TapMOHIMHHI PO3BUTOK Ta HAJIE)KHE BUXOBAHHS, U, y
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nepury 4epry, NOBUHHI OyTH BU3HAUEHI Ta BpaXOBaH1 IHTEPECH TUTUHU BUXOASTUN
13 00’ €KTUBHUX OOCTAaBUH CIIOPY, a BXKE TUIBKH MOTIM IIpaBa 0aThKiB [5].

Sk 3a3nauae K. M. AmnineHnko, HallKpailll 1HTepeCH AUTHUHU CTOCYIOThCS
(YHKIIIOHATBHOTO CTaHy CIMEHHUX BIJHOCUH, O0€3MEKH MPOXKUBAaHHS (HASIBHICTD
MICIISl IPOKUBAHHS B OKYIIOBAHOI 30H1, HA TEPUTOPIi OOMOBUX [I1ii, EKOJIOTTYHOTO
CTaHy Ta 1H.), HASIBHOCTI CTaOUIBHOTO MPOXKUBAHHS (TUTYJI BOJIOJIHHS KUTJIOM
0aTbKiB, JUTWHU), BIAMOBITHICTh JKUTJIA CAHITAPHO-TEXHIYHUM BHMOTaM,
3acajiaM aJieKBaTHOCTI [6, c. 126].

VY cmpasi «Mamuyp npotu Ykpainm» (pimenHs Big 16.07.2015 p. 3asBa Ne
10383/09) €CILI 3BepHyB yBary, 10 MiJi YaC BpaxXyBaHHS 1HTEPECIB AUTHUHU Y
KO>KHOMY KOHKPETHOMY BHUIIaJIKy HEOOX1JHO BpaXOBYBAaTH JIB1 YMOBHU: MO-TIEpIIIE,
30€epeKeHHs 3B’SI3KIB JUTHUHHU 13 CIM €10, KpPIM BUIIAJIKIB, KOJU MPOKUBAHHS B
ciIM’i MOXe€ 3aBAaTH WIKOAW IUTHHI (€ SBHO HEOIAronojaydHol0); MO-ApYTe,
3a0€3MeUYeHHs] PO3BUTKY JOUTUHU y O€3MEeYHOMY, CIOKIHHOMY Ta CTIHKOMY
CEpeJOBUIII, 1110 HE € HEOIAronoay4Hum [7].

Bepxosnuit Cyn y nocranosi Big 04.08.2021 p. y ciopasi Ne 654/4307/19
BU3HAYMB 0a30Bl1 €JIEMEHTH, $IKI MIAJATAIOTh BpPAaxXyBaHHIO IMPU BU3HAUYCHHI
Halikpamux 1HTepeciB autuHU. lle mornsiaum OuTUHM, i 1HIWBIAYaJbHICTH,
30€epeKeHHS CIMEMHOTO OTOUYEHHS 1 MIATPUMAHHS BITHOCHH, MIKJIyBaHHS, 3aXUCT
1 Oe3neka, Bpa3iuBe IMOJO0KEHHS, MPaBO JUTUHU HA 370pOB’s, MPABO HA OCBITY
[8].

[ToctanoBoro BepxoBnoro Cyny Big 17.04.2019 p. y copasi
No 645/4582/16-11 ipo BU3HAYEHHS MICISl MPOKUBAHHS JTUTUHU 3 OATHKOM CY[I
JTIWAIIOB BUCHOBKY, II0O TMPU BU3HAUEHHI (3MiH1) crmocoOy ywacTi OaTbka y
BUXOBAaHHI JTUTUHU OEPETHCS JI0 YBAru NPUXUIbHICTh TUTUHH 10 OaThKa, 1i BIK 1
CTaH 3JI0pOB’sl, OCOOMCTI XapaKTEPUCTUKU OaThKa (CTaH MCHUXIYHOTO 370pPOB’,
HasBHICTh WIKIJJIMBUX 3BUYOK), MOrO CTABJIEHHS /10 BUKOHAHHS OAThbKIBCHKUX
000B’s13kiB TOI10. DaKT CTBOPEHHSI HOBOI CIM’1 MaTip 10 HE MOXE OIL[IHIOBATUCS

K HEraTHUBHA 06CTaBI/IHa, AKa YHCMOXKJIMBJIIOE€ BU3HAYCHHA MiCHH IMPOXKNBAHHA
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IUTUHYU 3 HEI0 YW HaJlae repeBary OATbKOBI Y BU3HAYEHH1 MICIS MPOKUBAHHS
JUTUHU 3 HUM. 3pOCTaHHS B MOBHIM CIM’i BiAMOBIa€ iHTEpecaM AUTUHU. [Ipu
BHU3HA4YEHHI (3MiH1) crocoOy ydacTi 0aTbka y BHUXOBaHHI JUTHHU O€peThCs 110
yBaru NPUXWIBHICTh AUTHUHU 10 OaTbka, ii BIK, CTaH 3J0pPOB’S, OCOOUCTI
XapaKTEePUCTUKU OaThka (CTaH TMCUXIYHOTO 370pPOB’S, HASABHICTH IIKIIJIMBUX
3BUYOK), HOTO CTaBJICHHS JO BUKOHAHHS OAThKIBCHKUX 000B’SI3KIB [9].

[Ipuiimarouun pilieHHs] OPO BU3HAYEHHS MICIIS MPOKUBAHHS JUTUHU, CY]
MMOBUHEH BPAaXOBYBAaTH COLIIAJIbHE CEPEIOBUILIE, MICII€ HABUAHHS, ICUXOJIOTTUHUI
CTaH JUTUHU B CIM’1, a TaKOX OajaHC MIXK IHTepecaMu AUTUHU, TpaBaMH OaThKiB
Ha BUXOBAHHS JUTUHU ¥ 000B’sI3KOM OaThKiB AiSITU B ii iHTepecax. Sk Bka3aB
Bepxouuit Cyn, nuTrHa € HalOUIBII BPa3IMBOIO CTOPOHOIO MiJ Yac OyIb-IKUX
CIMEMHUX KOH(IIKTIB, y CHOpI IMIOAO BU3HAYEHHS 1I MICIS MPOKUBAHHS
BU3HavyaeTbes o autuHU. Cya, Moxe BIIMOBUTH MaTepi (0aTbKy) B MO30BI1
II0/I0 BU3HAYEHHS MICISl MPOXKUBAHHS NUTHHU 3 HEW (HUM), SIKIO HOBHI
YOJIOBIK (ApY>KMHA) HE HAJIATOAWIN BIJHOCUHHU 3 AUTHUHOIO, OCKUIBKHA OCTaHHIH
JOBEJIETHCSI aanTyBaTUCA JI0 HOBOTO COIIAJIBHOTO CEPEAOBHINA, [0 MOXKE
HETaTMBHO BIUIMHYTH Ha 1i icuxosoriynuii crax [10].

Bianosiguno g0 ct. 160 CK micue npoxuBaHHS TUTUHH, sika aocsria 14
POKIB, BU3HAYAETHCA TUTUHOIO CAaMOCTIMHO. MicIie MpOoKUBaHHS IUTHHHU, SIKa HE
nocsiria 10 pokiB, BU3HAYAETHCS 3a 3r0A010 0aThKIB. 3a3HAaU€HA CTATTS BKa3ye,
[0 MIClIe MPOXUBaHHS TUTUHU BikoM 10-14 pokiB BU3HAYAETHCS 3a CHUIBHOIO
3ro/10t0 0aThKIB Ta CaMOi IUTHHH.

Amnamnizytoun 3MmicT cT. 171 CK, MoXHa CTBEpAKyBaTH, 110 AUTHHA Mae
nmpaBo Ha Te, MO0 OyTHM BHUCIYXaHOKW OaThbKaMH, IHIIMUMHU YiIEHaAMU CIM’i,
[I0CaJI0OBUMH 0COOAMM 3 IIUTaHb, 110 CTOCYIOTHCS il OCOOMCTO, a TaKOXK MHUTAHb
ciM’i. JluTuHa, sika MOXKE BUCIOBUTH CBOIO JYMKY, Ma€ OyTH BHUCIyXaHa MpU
BUPIIICHH] crnopy moAo ii Micus npoxuBaHHsA. CyJ BpaxoBY€ BHUCIOBIEHY
JUTHUHOIO TYMKY CUCTEMHO, 3 SICOBYIOUYH HaJekKHO (PaKTUUH1 0OCTaBUHU CHPABH,

JOCJIIIKYIOUH Ta HA/Ial0YH HAJIE)KHY MPABOBY OIIHKY 310paHUM Yy CIIpaBi J0Kazam
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y iX CYKyHHOCTI, IO B pPE3yJbTaTi CHPUSTUME MPABWIBHOMY BHUPIIIECHHIO
MUATAHHS MICLS IPOXKUBAHHA TUTUHHA [11].

[Ipore, sk 3a3HaueHO B paBoBiii no3ulii Bepxosuoro Cyny 1ymKa TUTUHU
HE € €IMHOI0 IIJCTaBOIO, SIKa BPAXOBYEThCA NPH BUPINIEHHI MHUTAHHS IPO
BU3HAYEHHS MiCILs ii MPOKMBAHHS, OCKUIBKM JyMKa JUTHHH HE 3aBXKIU MOXKE
BIMOBIJATU 11 1HTEpecaM, MO)Xe OyTH BHCIOBJE€HA I/l BIJIMBOM II€BHUX
30BHIIIHIX (AKTOPiB, HAMPUKIIAJ TAKUX, SIK TPUBAIUN Yac MPOKUBAHHS TUTHHU
3 OJTHUM 13 0aTbKIB 0€3 MOKJIMBOCTI IOBHOLIHHOT'O CIUIKYBaHHS 3 TUM 13 OaThKIB,
3 KUM JIUTHHA He npoxuBae [12]. Bignosinno 1o 4. 3 cr. 171 CK cyn mae npaso
MIOCTAaHOBUTH PILMIEHHS BCyleped IyMIll AWTHHH, SKIIO LOTO BHUMArarTh ii
IHTEepeCH.

Bupimyroun nutaHHg 0po BU3HAYEHHS MICLE MPOXKUBAHHS IUTUHHU, CYIU
MalTh BpaxoOByBaTH OO ’€KTHBHI Ta HasBHI Yy CIpaBl JOKa3W, 30Kpema
OOCTEXEHHSI YMOB IMPOKUBAHHS, XapaKTEPUCTUKU ICUXOEMOLIWHOIO CTaHy
JTUTUHU, TOBEMIHKM OaThKIB OO0 JAUTUHU Ta BHCHOBKY OpraHy OIIIKH Ta
mikayBaHHg [13].

Bianosigno no cr. 19 CK mpu posrisal cyioM CHOpiB MO0 MICIs
MPOKMBAHHS TUTUHU OOOB’SI3KOBOKO € y4dacTh OpraHy OMNIKH Ta IIKIyBaHHS.
Opran oOmikd Ta MIKIyBaHHSA MOJA€ CyAy IHCbMOBUH BHCHOBOK HIOJIO
pPO3B’sI3aHHS CHOpPY Ha IIJICTaBl BIJIOMOCTEH, OJEpKAHUX Y pe3yibTaTl
O0OCTEXKEHHSI YMOB MPOXWUBAHHS AUTHUHU, OATHKIB, 1HIIMX OCI0, SKI 0aXaroTh
MPOKMBATH 3 IUTHHOIO, OpaTH y4acTh y il BUXOBaHHI, a TAKOX Ha M1CTaB1 IHILINUX
JOKYMEHTIB, Kl CTOCYIOThCS cripaBU. Cyl MO€ HE MOTOJUTUCA 3 BUCHOBKOM
OpraHy OMIKM Ta MIKJIyBaHHS, SKIIO BIH € HEJOCTaTHRO OOIPYHTOBAHUM,
CyNepeUYuTh IHTEPECAM IUTHUHHU.

BHCHOBOK opraHy OMNIKM Ta MIKJIYBaHHS MOBUHEH OLIIHIOBATUCA CYJIOM
pa3oM 3 1HIIUMU Joka3zamu y crpasi. Bignosigno no cr. 89 LIIK, sika Bu3Hayae
MpaBUJia OLIHKU JI0Ka3iB B IUBIILHOMY CYJOUYMHCTBI, OCTAHHS IPYHTY€EThCS Ha

BCEOIUHOMY, MOBHOMY, O00’€KTUBHOMY Ta O€3MOCEpeAHbOMY JOCIHIIKEHH1
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HasBHUX Yy crpaBl jAoka3iB. JKoaH1 JOKa3u He MaroTh Ui CyAy 3a3Jajieriib
BcTaHOBIEHOT cuiau. CyJl OIIHIOE HAJIEKHICTh, JOMYCTHUMICTh, TOCTOBIPHICTD
KOXHOT'O JIOKa3y OKPEMO, a TaKOX JOCTAaTHICTh 1 B3aEMHHH 3B’ S130K JTOKa31B y iX
cykynHocTi. CyJl HaJae OIiHKY sK 310paHUM Yy CIIpaBi JI0Ka3aM B IJIOMY, TakK i
KO)KHOMY JI0Ka3y (Tpymi OJHOTUIIHUX JIOKa3iB), SIKUM MICTUTBCS Yy CIHpaBi,
MOTHUBY€ BIIXUJICHHS 00 BpaxyBaHHS KOXHOTO JJOKa3y (TpyMnH J0Ka3iB).

Ak 3a3Hauvae B. JleBkiBCcbKa, JUIsi CyKYyIHOCTI JOKa3iB, TOOTO IJsl BCI€l
JI0Ka30BOi 0a3u y cCIpaBi, 3aKOHOJAaBEllb YCTAHOBIIOE TaKl KpUTEpIi, 5K
JOCTATHICTb 1 B3aEMHHM 3B 30K JI0KA31B y iX CyKynHOCTI. OCTaHHE 03HAYae, 110
J0Ka3M HE MOBUHHI CYIIEPEUYUTH OJMH OJHOMY UM CTBOPIOBATU CUTYAIIII0, 32 SIKOT
MO>KJIMBE HEOJHO3HAYHE PO3YMIHHS CYAJEI0 CYTI MPAaBOBOIO KOH(IIKTY, IO
PO3B’S3yETHCS B CyA0BOMY nopsaky [ 14, c. 340].

BepxoBuuii Cya y pimensi Big 25.04.2018 p. y crnpasi Ne 344/2561/16-11
BKa3aB, 110 MiJi Yac pO3MIsiAYy CIpPaBU CyIM HIKUMUX 1HCTAHIIINA HE JOCHIIAWIN B
CUCTEMHOMY aHali31 BUCHOBKU OPraHiB OMIKM Ta MIKIYBaHHS 1100 BU3HAYEHHS
MICIISl TIPOKMBAHHSI JUTHUHU, HE TMOPIBHSUIM YMOBHU MPOXXKUBAHHS JAUTHUHU 3
0aTbKOM Ta 3 MaTip’i0, HE 3’sCyBaTH MaTepiajJbHE CTAaHOBHUILE OaThKIB, HE
BCTAaHOBUJIM 1X MOBEIHKY, a TAKOXK HE BpaxXyBaJlk IHTEpeCH AUTUHHU [ 15].

Crarrs 162 CK Haronomye Ha HEOPUIYCTUMICTh MPOTUIIPABHOL
MOBEIIHKHA OJHOTO 3 0aTBKIB, a00 1HIIIOI OCOOM MO0 CAMOBUILHOI 3MIHU MICIIS
MPOKMBAHHS TUTUHU 0€3 3roAM Apyroro 3 0AaTbKIB YU 1HIIMX OCi0, 3 IKUMHU Ha
MiJICTaBl 3aKOHY a0o0 pIllIeHHS CyAy MpPOXUBaJla MaJOJITHS AWTHHA. Y pasi
BUKPAJECHHS JWTHUHM YM 1HIIOTO CrIoco0y 3MIHM Miclsl 1 MPOKUBaHHS
3alHTepecoBaHa 0coba Mae MPaBoO 3BEPHYTHUCS 3 I030BOM J0 CYIy 3 BUMOIOIO IO
BiIIOpaHHS AUTHUHU 1 TMOBEPHEHHS ii 3a MONEpeAHIM MICIEM MPOKUBAHHS.
JlutrHa He MOke OyTH MOBEPHYTA JIMIIE TO/I1, KOJIU 3aJIUIIEHHS 1i 3a MOMepeIHIM
MICLIEM MPOXUBAaHHS CTBOPIOBAaTUME peallbHy HeOe3NeKy s ii KUTTS Ta

310poB’st 200 OOCTaBMHM 3MIHIIKMCS TaK, IO IOBEPHEHHS CYNEPEUUTh il

iHTepecam. Tak Bu3HaueHo y 4. 2 ct. 162 CK.
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SAx naronocus BepxoBuuii Cyzn y nocranosi Big 15.08.2023 p. y cmpasi
No 742/2468/22, noxasiB, 10 MOBEPHEHHS IUTHUHU 3a MICHEM MPOKUBAHHS
Matepi (1Io31uBayva) CTBOPIOE 3arpo3y KUTTIO Ta 3J0POB 10 TUTUHHU a00 HETATUBHO
BIUIMBAaTUME Ha i1 PO3BUTOK, 0aTbKkO (BIAMOBIZaY) HE HAAAB 1 CyJaMU TaKUX
00CTaBUH HE BCTaHOBJEHO [16].

Ska moBeniHka OaThKIB KBali(PiKyeTbcsl SIK Taka, L0 CTBOPIOE peajbHy
HeOe3MneKy sl )KUTTS Ta 310poB’ st tuTuHu? Y moctaHoBi Bepxosuoro Cyay Bif
06.12.2021 p. y copasi Ne 493/1516/20-11. BkazaHo, 10 Taka HeOE3MeKa MOXKe
BUILUTMBATH HE JIMIIE 13 ITOBEIIHKM OAThKIB, a M 13 1X O0COOMCTHUX HETraTHBHHUX
3BUYOK (JIEMOHCTpAIlisl Ta 3a0XOUCHHS y JAUTHUHU PO3IYCHOI MOBeMiHKH). Jls
Bi1iOpaHHs AUTUHU BijJ OAThKIB JOCTATHS HASBHICTh PU3HKY JIUIIE JJISI XKUTTS,
30pOB’d ab0 A1 MOpajJbHOTO BUXOBaHHS. BapTo BpaxoByBaTHM U CTYIIHb
HeOe3MeKHu Il KOKHOI OKpEeMO B3SATOI JAUTHUHHU 3 OrJsAy Ha ii (i3uyHUN Ta
MICUXIYHUN PO3BUTOK [17].

3 orisily Ha BBEICHHS BOEHHOTO CTaHy B YKpaiHi IPU BU3HAUYEHHI MICLIS
MPOKUBAHHS TUTHHU B CYJIOBOMY 3aCilaHHI MalOTh BPaXxOBYBATHUCS €JIEMEHTH
oe3neku. Sk 3a3HaunB BepxoBuuii Cyn y nmoctanosi Bix 09 mrotoro 2023 p. y
crpaBi Ne 753/572/20 Bupiiryroud CHOpHU, IO CTOCYIOTHCS IMpaB Ta 1HTEPECIB
TUTUHHU, TIEPUIOYEPrOBHMM 3aBIAaHHIM JeprKaBU € 3a0e3mnedeHHs ii 0e3meku 1
npaBa Ha )kUTTs. Cyl1 BpaxyBaB, 1110 Y 3B’ 513Ky 3 BIICEKOBOIO arpeci€ro pociichbKol
dbenepartii npotu Ykpainu AUTHHI O€3MeUHIIlIe 3aJIUIIATUCh 3 MaTip 10 B PymyHii,
110 HE 3alepeyyBaB 1 mo3uBay y crpasi [18].

BucHoBKH i nepcrneKTUBU NOAAJNBIINX AOC/IIKeHb. €BpOIHTETpalliiiHa
CIPSIMOBAHICTh Y KpaiHU BUCTYIIA€ CHOTOJIHI HAMCYTTEBIITUM YUHHUKOM pedopm
B ycix cdepax cycniibcTBa. OCHOBHMM HampsiMOM pPO3BUTKY MPUBATHO-
MPaBOBOTO 3aKOHOJABCTBAa € TMOJajbllla «EBpOMEi3allish» JKepen Ipasa.
VYKpaiHChbKe 3aKOHOJIaBCTBO MOTpeOy€e CUCTEMHHMX 3MiH Ta HPUBEICHHS MOro
HOPM JI0 BUMOT €BpPOIEUChKUX cTaHAapTiB. OCOOIMBO rOCTPO B TEMEPIIIHIN Yac

CTOITh MUTAHHS C(hepU 3aXUCTY MPAB JIIOJUHU.
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AmanTaliisi 3aKOHOJaBCTBa YKpaiHM O 3aKOHOJIaBCTBa €BPOMEHCHKOTO
Coro3y cTOCy€eThCS 30KpeMa IMpaBa Ha CIM’I0 Ta MUTAaHb 3aXUCTY MPaB JUTHHHU.
[Iupokuii cuekTp MPUBATHO-MIPABOBUX BIAHOCHH MPU3BOJIUTH 1O IMiJABUIICHHS
CaMOCTIMHOCTI Ta BaXJIUBOCTI pOJII CyAy B IMpaBOBiil cuCTeMl YKpaiHu.
[IpaBo3acTOCOBHA MiSJIBHICTh JAa€ 3MOTY 3pO3YMITH €(PEKTHUBHICTh MPABOBOI
HOPMHU, TTOBHOTY PETYJIOBAaHHS MPAaBOBIJHOCHUH, OKPECIUTH MPOTAJIUHU, SKI B
NOJANBIIOMY OyyTh YCYHEHI 3aKOHOJIaBUUM OPTraHOM.

B mnonanemux HAyKOBHX JOCHIIPKEHHSX yBary MOTPIOHO NPUALIUTH
YIOCKOHAJIEHHIO TIPAaBOBOI'0 PEryJIIOBAHHIO CIMEHHUX MPaBOBIIHOCHH. Ab3all 2
4. 1 ct. 161 CK npomnoHyeMo BUKJIACTH Yy penakiii: «/7io uac supiwienns cnopy
WoO0O0 Micysi NPOHCUBAHHS MATIOIMHBbOI OUMUHU Oepymbcsl 00 y8azu: 0cooucmi
ma MopanvHi AKocmi 6amvKie, cmasieHHs 6amovKié 00 BUKOHAHHA OAMbKIBCLKUX
0008’53Ki8, HAABHICMb NOCMIUHO20 3aAPOOIMKY, HANENHCHUX IHCUMIOBUX YMOS8;
ocobucma NPUXUIbHICMb OUMUHU 00 KOMCHO20 3 HUX, 32004 OUMUHU HA
NPOJACUBAHHS 3 OOHUM 13 OamMvKié (AKWO OUMuHa Modce il BUCI08Umu),
MOJUCTUBICME CMEOPEHHS OUMUHI HANEHCHUX Ma Oe3NeYyHUX YMo8 Osl HCUMMAL,
BUXOBAHHSA, DO3GUMKY, HAGYAHHA, 6IK OumuHu, cmawu ii 300po8’ss ma IHWi
obcmasunu, wo marome icmomue 3Hauenus. Cy0 nOCmManosnsie piuieHHs 3

8PAXYBAHHAM HAUKPAWUX THMEPeCi8 OUMUHUY.
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