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Summary. The article presents the results of a philosophical and legal
study on the search for fundamental principles on which Outer Space Law
should be developed.

The study substantiates the fact that Outer Space Law cannot be
established by analogy with other types of law and it is undesirable to create it
based on classical law.

The research identifies fundamental principles on which the entire
process of Outer Space Law development can be based.

The first fundamental principle states that Outer Space (Cosmic) Law is a
“Tabula Rasa Juris” (blank slate for law).

Under the second fundamental principle, the Cosmos has always
remained the territory of “Res Communis Animal Rationale” (the territory

available to all intelligent beings).
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The third fundamental principle says that Cosmos is the territory of “Res
Nullius Civitatis” (the territory that does not belong to any state).

That is, according to these three principles, the Cosmos is a common
territory for all intelligent beings and does not fall under the jurisdiction of any
state. Outer Space Law should be accessible to all intelligent beings who wish to
participate in its development from the very beginning.

At the same time, based on the mentioned principles, it may be concluded
that the regulation of human relations in the Cosmos (which also includes outer
space and celestial bodies) and, accordingly, the creation of Outer Space Law is
the exclusive prerogative of “Animal rationale” (except for Outer Space Public
Law that regulates relations between or among states).

It is also possible that other principles may influence the process of Outer
Space Law development. However, these principles cannot contradict the three
fundamental principles outlined in this study.

Key words: space, space law, space activity, fundamental principles,

international law, legal theory.

Anomauia. YV cmammi eucgimieno pesynemamu  hinocoghcoro-
IOPUOUYHO20 OO0CHIONCEHHST NOULYKY (DYHOAMEHMANbHUX HPUHYUNIB, HA SAKUX
nogunHo cmeoprosamucv Kocmiune npaso.

Obrpynmosano me, wo Kocmiune npageo He eapmo 0Oydyeamu 3a
AHANOZIEI0 3 THUWUMU BUOAMU NPABA, OA3YIOYUCL HA KIACUYHOMY NPABI.

3a pe3yibmamamu npo6edeH020 00CNIOIHCEHHS] BU3HAYEHO
@DYHOAMEHMANbHI NPUHYUNU, HA AKUX MOXMCe IPYHMYBAMUC B8eCb Npoyec
Gopmysanusa Kocmiunoeo npasa.

Hepwuti ynoamenmanvruii npunyun cgioyums npo me, wo Kocmiune

npaso € «Tabula Rasa Jurisy (wucmuii apkyw ons npaea,).
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Lpyeuii pynoamenmanvuuil npunyun oobymosaioe me, wo Kocmoc 3asocou
sanuuwaemocs mepumopicto «Res Communis Animal Rationaley (mepumopis,
KA CNiNbHA OJI51 8CIX POZYMHUX ICHOM).

Tpemiti ¢pynoamenmanvuuti npunyun exazye Ha me, wjo Kocmoc e
mepumopicto «Res Nullius Civitatisy (mepumopis, axa He HANeHCUMb HCOOHIU
oeporcasi).

Tobmo, 8i0nogioHo 00 yux mpwvox npunyunie, Kocmoc € cninbHoOW
mepumopicto OJisl 8CIX PO3YMHUX ICMOmM [ He NOMPAanisac nio pUcOUKYin
HCOOHOI Oeparcasu, a KOCMiuHe npago Mae oymu IOKpUmMuM O0s 6CiX pO3YMHUX
icmom, AKi basxcaromo 835Mu Y4acms y U020 CMBOPEHHI, NOYUHAIOYU i3 GUMOKIE.

Boonouac, 3s6adicarouu Ha 6xkazami npuHyunu, MOMCIUBO GUCHYBAMU, WO
Dpe2ynr08anHts 6IOHOCUH Midxc 1100bMuU 8 Kocmoci (00 s1Ko2o maxkoc 6i0OHOCAMbCS
KoCMiyHUlL npocmip i Hebechi mina) i, 8i0nosiono, cmeopenus Kocmiunozco
npasa € BuKIOYHOI npepocamueoro «Animal rationaley (oxpim Kocmiunozo
nyoniuHO20 Npasa, sike pe2ynio€ GIOHOCUHU MIJHC 0epAHCaAB8aAMU).

Taxoorc Oonyckaemvbcs ICHY8AHHA U IHWMUX NPUHYURNIB, SKI MOMCYMb
enausamu Ha npoyec cmeopenus Kocmiunoeo npasa. OOHak, yi npunyunu He
MOJCYMb Cynepeyumu mpbom QyHOAMEeHMAIbHUM NPUHYUNAM, 5IKI OKDECIeHO
UbOMY OOCTIONHCEHHL.

Knwuosi cnosa: rocmoc, Kocmiune npaso, KOCMIUHA OIIbHICMY,

@dyHOAMEeHMAbHI NPUHYUNU, MIDICHAPOOHE NPABo, Meopis npasa

Introduction

Problem Statement. As of today, figuratively speaking the process of
regulating relations in outer space and on celestial bodies resembles frozen
volcanic lava, which flowed in different directions, bypassing inconvenient
areas, and now froze in different places, featuring a “patchwork™ and “holey”

blanket with a large number of patches.
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The reason for this is that the regulation of space activities and space
relations mainly occurred in a “manual mode” and most frequently after the fact
(after certain events occurred in outer space). At the same time, the adopted
international documents were largely based not on specific experience and
fundamental principles but only on the assumptions of representatives of
different states. Ultimately, the mentioned situation led to the emergence of
numerous contradictions, misunderstandings, and violations of the rules of space
activities. De facto, international law has already ceased to regulate space
activities and is gradually turning into an atavism.

To change the situation, it is necessary to understand the basic principles
on which the process of regulating space activities and space relations should be
established, that is, to understand the conditions that should become decisive for
the development of Outer Space Law.

The status of the issue. Many scientists and lawyers have studied the
process of Outer Space Law development.

Conducting the research, the author has analyzed many works of famous
legal scholars in the field of Outer Space Law, in particular: “The first quarter-
century of spaceflight” Marcia S. Smith, “Studies in International Space Law”
Bin Cheng [2], “The Law of Outer Space” Albert K .Lai [9], “The concept of
state jurisdiction in international space law” Imre Anthony Csabafi [3],
“Declaration of Legal Principles Governing the Activities of States in the
Exploration and Use of Outer Space” Asamoah O. Y. [1], “International Law
and Outer Space Activities” Ogunbanwo O. Ogunsola [14], “An introduction to
space law” Diederiks-Verschoor 1. H. P. [4], “Essays on space law” Natalia
Malysheva [10], “International space law” Grigorov O. M. [5], “Pioneers of
space law” Stephan Hobe [6], “Soft law in outer space: the function of non-
binding norms in international space law” Irmgard Marboe [11], “War and peace

in outer space: law, policy, and ethics” Cassandra Steer and Matthew H. Hersch
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[16], “International law” Malcolm N. Shaw [15], “Fundamentals of Space Law
and Policy” Fabio Tronchetti [ 18], and others.

However, these works present the results of studies only of existing
international instruments and legal mechanisms governing space activities, such
as international treaties or United Nations resolutions, Declarations, and
Conventions. At the same time, scientists mainly analyzed only those factors
that became the reason for the legal regulation of space activities, and the legal
principles that arose after the creation of Outer Space Law, that is, became its
consequence.

In turn, no one has ever explored the fundamental principles based on
which Outer Space Law was originally supposed to be developed.

The article is aimed at searching for theoretical, philosophical, and
universal factors that could be formulated into fundamental principles based on
which Outer Space Law should be developed.

In the future, the results of this study will make it possible to completely
reconsider the approach to the development of Outer Space Law, which will
subsequently eliminate its shortcomings and make Outer Space Law universal
and effective.

The basic material. Fundamental principles for the development of
Outer Space Law

The first principle of Outer Space Law development

When discussing conditions that are the determining factors for the Outer
Space Law development, it is necessary to understand that Outer Space Law is a
unique type of law. It cannot be established by analogy with other types of law,
such as maritime or air law due to the fact these types of law regulate relations
only within the boundaries of planet Earth. In turn, planet Earth is the natural
habitat of a human, where one is born, grows up, and lives, and where all natural
environments are interconnected with each other and with a human. However,

the environment for the application of Outer Space Law is the Cosmos: open
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outer space and celestial bodies beyond the Earth, which are not the natural
habitat of humans and do not belong to anyone. That is, outer space and celestial
bodies are an alien environment for a human, where one is only a guest. The
entire legal space can be divided for humanity into a “domestic room” (in which
people can set their own rules) and an “alien room” (in which people cannot set
rules but can only agree on the principles of cooperation) [13].

In this regard, we should not expect from Outer Space Law the form in
which people are usually accustomed to understanding “law” due to the
exclusivity of the environment concerning which this new “law” is created [13].

Moreover, it is generally undesirable to develop Outer Space Law based
on classical law, which has long turned into an artificially tangled labyrinth
where both lawyers and common people get lost, and the builders of this
labyrinth use its mechanisms to establish endless “Fraus legi fit”, allowing them
to achieve personal benefits.

It is necessary to understand that Outer Space Law is a new type of law
that shall be created from scratch. In other words, concerning humanity Quter
Space (Cosmic) Law is “Tabula Rasa Juris”, and this is the first principle
that is the basis for its development.

At the same time, when creating Outer Space Law, it is necessary to
remember the way the Ancient Roman jurist Ulpianus described the essence of
the law: «Est autem a justitia appellatum: nam, ut eleganter Celsus definit, jus
est ars boni et aequi» [8, p. 18] (the author’s translation: “it comes from the
word ‘justice’, for according to Celsus’ excellent definition, the law is the art of
goodness and equity”).

It could therefore be said that for the first time, humanity has the
opportunity to create a new, fair, and effective law, avoiding all previous
mistakes. And this new law can eventually turn into a global law for the entire
Universe - «Universum jurisy» [13].

The second principle of Outer Space Law development
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In turn, today Outer Space Law is an object of great interest to many
states on Earth, which are directly involved in its creation. Perhaps this is why
modern Outer Space Law is the product of states solely and the United Nations.
Although the Resolutions and Declarations of the General Assembly of the
United Nations have stated many times that the Cosmos does not belong to
states but is the common heritage of mankind [19], [20], humanity does not have
access to the formation of Outer Space Law. Admittedly the main reason for this
state of affairs is the restrictions on the relevant access to the development of
Outer Space Law based on formal bureaucratic features by states and the United
Nations. However, other reasons prevent people from participating in the
creation of Outer Space Law, based on the division by borders, languages, and
ideologies. In this regard, a certain system of inequality arises when people
living in a space superpower have more rights and opportunities to take part in
the creation of the Outer Space Law and receive more benefits from space
activities than people living in another state.

Therefore, even the Bible includes many allusions to universal equality,
for example: in the “Book of Job” (chapter 3 verse 19 and chapter 33 verse 6)
[7, p. 1555, 1629] and in “Letter to the Colossians” (chapter 3 verse 25) [7,
p. 3878], as well as in other parts. Muslims also tell us that the prophet
Muhammad preached universal equality. This has also been repeatedly stated in
the Constitutions of many countries. Moreover, we can say that there is a
generally accepted and universal concept according to which all individuals are
equal in rights, including Cosmos. However, it is important to bear in mind that
this concept of equality is dual - that is, it assumes that only those individuals
who understand the principles of equality and consider themselves equal to
others can be equal to each other. That is to say that for individuals to have
equal rights in a society, these individuals shall understand what “equality” is.
Thus, individuals need reason to comprehend the concept of “equality.”

Accordingly, it can be concluded that only a rational individual (an “Animal
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Rationale” or rational being) is capable of recognizing and accepting the
concept of equality of rights.

In this case, it can be shown that only intelligent individuals (which can
include both humans and extraterrestrial beings) rights can be equal concerning
the Cosmos. For such individuals, the Cosmos has always been the territory
of the “Res Communis Animal Rationale” (the territory common to all
intelligent beings) [13]. And this is the second principle of the formation of
Outer Space Law.

The third principle of Quter Space Law development

At another point, as Irish and British writer and philosopher Jonathan
Swift correctly noted, not all individuals can be considered “Animal Rationale”
(a rational being). In most cases, the individual is only “Animal capax Rationis”
(capable of reason) [17, p. xxxiv]. He proceeded from the fact that for “Animal
rationale” only knowledge of the way to act correctly (that is, knowledge of fair
principles of equality) is sufficient to act correctly. In turn, “Animal capax
rationis” requires clearly defined norms that would indicate the mode of conduct
and punishable actions.

It was “Animal capax rationis” who developed the first systems of norms,
based on which states were created. At the same time, the wonder 1s not how it
happened, but that it happened at all. At some point in time, at birth, a human
turned out to be not only a human but also a citizen of the state. And although
the first cry is not a request for citizenship, one receives it automatically with all
the fair and unfair rules of life in such a state.

In this regard long time ago ancient Roman lawyer Ulpianus declared
correctly: «cum iure naturali omnes liberi nascerentury [8, p. 24] (the author’s
translation: “all men are by nature free”). However, in modern realities, it is
necessary to recognize that a person is not born free but from the moment of
birth one immediately becomes a servant of the legal system of the state, which

one never chose and consented to. Growing up, a person is forced to accept this
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legal system, and one pledges loyalty, realizing the risk of becoming a stateless
person and the discard of society. Regardless of the place on Earth, one cannot
hide from the pursuing state legal systems that seek to prove their legitimacy
even on the high seas (“ferra nullius™).

The Cosmos is the only place where states do not have power and cannot
dictate their terms and rules provided Cosmos is outside their jurisdictions, and
for them, as subjects of the political organization of society, Cosmos is the
territory of “Res Nullius Civitatis” (the territory that does not belong to any
state) [12]. That is the third principle for the formation of Outer Space Law.

Conclusion and prospects for further research. In the course of
research, the author has identified fundamental principles on which the entire
development of Outer Space Law can be based.

In this case, it is only about three basic principles, according to which the
Cosmos is a common territory for all intelligent beings and does not fall under
the jurisdiction of any state. Outer Space Law should be accessible to all
intelligent beings who want to participate in its creation from the very
beginning.

At the same time, based on these principles, we can conclude that the
regulation of relations among people in the Cosmos (which also includes outer
space and celestial bodies) and, accordingly, the creation of Outer Space Law is
the exclusive prerogative of “Animal rationale” (except for Outer Space Public
Law that regulates relations between or among states).

It is also quite possible that other principles may influence the process of
Outer Space Law development. However, these principles cannot conflict with

the three fundamental principles outlined in this study.
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