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BU3HAYEHHA CHIBBI/IHOIIEHHA MEXK TOKA3YBAHHA TA
HNPEIMETA JTOKA3YBAHHS
DETERMINING THE RELATIONSHIP BETWEEN THE LIMITS OF
PROOF AND THE SUBJECT OF PROOF

Anomauia. Y cmammi Oaemuvcs 3a2anvHUll aHaniz CHiBGIOHOULCHHS
NOHAMb «NpeomMen 00KA3YBAHHSY MA «MedHc OOKA3Y8AHHA) N0 4ac 00CY008020
PO3CNIOY8AHHS | CYO0B0O2O pO32isA0y KPUMIHAILHO2O NPOB8AddCceHHs. Busnaueno,
wo 0ocyodoge po3cuidy8aHHs ma cy008e NPOBAONCEHHS MAalomb CaAMOCMIUHUL
Ni3HABANLHO — NOWLYKOBUL Xapakmep, W0 3HAYHON MIpOK BNIUBAE HA
BUSHAYEHHSL MeHC OOKA3)BAHHS.

Knwuoei cnosa: ooxazysanms, 0okasu, npeomem OOKA3YBAHHS, MeHCi

00KA3YBAHHS, KDUMIHANbHE NPOBAONCEHHS.

Summary. The article provides a general analysis of the relationship
between the concepts of subject of proof and limits of proof during the pre —

trial investigation and trial. It has been determined that pre — trial investigation
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and trial have an independent cognitive — search nature, which significantly
influences the definition of the limits of proof-
Key words: proving, proofs, subject of proof, limits of proof, criminal

proceeding.

Uunnuii KIIK VYkpainu ¢(akTuyHO BU3HA4Ya€ OCHOBHUMH CYO’€KTamMu
JI0OKa3yBaHHS CIIIIYOTO 1 MpoKypopa. Ha chigyoro Tta mpokypopa NmoKIaJaeThCs
000B’SI30K Yy MeXaX CBOEI KOMIIETEHIIII B KO)KHOMY BUIIAJIKy BUSBJICHHS O3HaK
KPUMIHAJIBLHOTO MPABOMOPYIIEHHS, MPUUHATTSA BCIX NepeAdadYeHUX 3aKOHOM
3aX0iB Il 30MpaHHS, MEPEBIPKHA Ta OIIHKM JI0Ka3iB 3 METOI BCTAHOBJICHHS
0o0CTaBWH, 1[0 MAalOTh 3HAYEHHS MJi1 JOCYJOBOTO PO3CIIAYBaHHS, a TaKOX
BCTAHOBJIEHHS O00’€KTUBHOI ICTUHU. Bupimyooun nOUTaHHA MPO MOYATOK
JIOCYJIOBOTO  PO3CIIyBaHHS, CIIIYWA, TPOOKYpOp BHU3HAYAE MOIMEPETHIO
MPaBOBY KBali(iKaIil0 JiSHHS Ta BCTAHOBIIOE OOCTaBUMHU MpeaMeTa 1 MExX
JoKa3yBaHHs. BaxxnuBum acriektomM pedopMyBaHHS KPUMIHAIBHOTO MPOIECY €
HEOOXIHICTh 3a0e3MeueHHs] 3MarajibHOCTI CTOpPIH B MOAaHHI J0Ka3iB. Jlis
HaJEKHOIO BHUKOHAaHHA CTOPOHOKO 3aXHCTy CBOiX (YHKIIH HEOOX1THO
BU3HAYUTHU, 10 BXOAUTH JI0 MPEAMETa 1 MEX JIOKa3yBaHHS, AK€ 31ACHIOETHCS
CTOPOHOIO 3aXUCTY.

KpuminaneHe mpoiiecyalibHe 3aKOHOJABCTBO YKpaiHU mependayae, 110
JOKa3yBaHHs MoJjsrae y 30HMpaHHI, MEpeBIpUI Ta OLIHLI JOKa3iB 3 METOI0
BCTAHOBJIEHHSI OOCTaBMH, W10 MAalTh 3HAYEHHS [JIi KPUMIHAJIBHOTO
npoBakeHHs. M. A. Tloropenpkuil po3risigae AOKa3yBaHHS SIK AISUTbHICTD,
CIOpSIMOBaHY Ha OTPUMaHHS JOKa3iB 1 OOTrpyHTYBaHHS HUMH TIE€BHHX
MpoIECyalIbHUX PIIIEHb Ta YMOBHO BHUJIUISE €TANU AOKa3yBaHHsA: 1) oTpUMaHHS
J0Ka3iB  (OTpUMaHHS NEBHOIO  JI0Ka3y); 2) OOrpyHTYBaHHS  HHMH
MpOIECyalIbHUX PIIIEHh Y KPUMIHAIBHOMY MPOBAKEHHI. Y pa3i po3risay
JIOKa3yBaHHS SIK TMPOIECY OTPUMAaHHS JO0Ka3y CJiJ TOBOPUTH TIPO MOro

CTPYKTYpPHI B3a€MO3AJIC’KHI Ta B3BEMOBIUIMBOBI €J1€MEHTH (CTajil): a) MOIyK 1
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BUSIBJICHHS (BWIY4YeHHs) (PaKTUUHUX JAHUX Ta iX JKepend; 0) mepeBipka, OliHKa
(akTUYHUX JaHUX 1 iX JKeped, iX mpouecyaibHe 0hOopMIICHHS (3aKpIIUICHHS) i
HaJaHHS (PAKTUUYHUM JIaHUM Ta iX JKepejJaM 3HAuYeHHS MEBHOIO JO0Kazy y
KpUMiHaJbHOMY MpoBajiKeHHi [3, c. 506]. Take BH3HAYEHHS JOCUTh TOYHO
BiloOpaka€e MpaBOBY CYTHICTh JOKa3yBaHHS Y KPUMIHAJIbHOMY IMPOBAJIKEHHI,
0 J03BOJIIE 3’4CYBAaTH BCl OOCTaBUHM, L0 MIJUISTAIOTh JOKA3yBaHHIO Yy
KOHKPETHOMY KPUMIHAJIbHOMY MPOBA>KECHHI.

J. b. CepreeBa 3a3Hauae, mo cyTTeBUM HeaodikoM uuHHOro KIIK
VYKkpaiHu € 3akpiluieHHsS CTPYKTypU Tpollecy [OKa3yBaHHS Yy BUIJISI
TpaauLIMHUX 30UpaHHs, IEPEBIPKU Ta OLIHKU JIOKA31B 3 METOI0 BCTAHOBIICHHS
00CTaBUH, 1110 MAaIOTh 3HAYEHHS JJIsI KPUMIHAIBHOTO MPOBAIKEHHS, aJ[KE CXeMa
JIOKa3yBaHHSI, KA CKJIAJIa€ThCs JIUILE 3 OJHUX TPAIUIIINHUX KOMIIOHEHTIB, HE
Ma€ YHIBEPCAJIbHOIO XapaKTepy, OCKUIbKM 3a 1ii JONOMOIrow J100pe
UTFOCTPYETBCA PyX OKPEMO B3SITOrO J0OKa3y, aje MpU LbOMY HE OepyThCs 10
yBaru Ccy0’€KTH J0Ka3yBaHHsS. Po3risjgairouu sk mepiiuil exeMeHT 30upaHHs
J0Ka31B, 3aKOHOJABELb JOIYCKA€ THOCEOJOTIYHY 1 MPAaBOBY MOMMJIKY: HIOUTO
0 TOYaTKy KpHUMIHAJbHO — MPOIECyaldbHOI MISUIBHOCTI, JO TOTO SIK
YIOBHOBaXkeHa 0c00a 31MCHUTH BIAMOBIAHE JOCHIIIKEHHS Ha MICIII MOJIT CJI1/I1B
3JI0YMHY, BOHU BXKE arpiopi € JoKazaMu. SKIO ClilyBaTh TakolO JIOTIKOIO, TO
BXOJ1 JIOKa3yBaHHS 30UpaAIOThCSA, HANAIOTHCA YM TMOJAIOTHCA JOKa3u, sKi
ICHYIOTh 00’ €KTUBHO B TOTOBOMY BHIJISII LIE IO TOTO, SIK BOHU Y BCTAHOBJICHIM
npouecyaibHid QopMi OyAyTh OTpUMaHi i BH3HAHI TaKUMHU Cy0’ €KTOM
NOKa3yBaHH4 [5, ¢. 299].

Mexi noka3yBaHHS € TIE0 HEOOXIHOI CYKYMIHICTIO JIOKa3iB, SKa Ja€
3MOry BCEOIYHO, TOBHO 1 OO’€KTMBHO BCTAaHOBUTH BCl OOCTaBHHH, IO
CKJIaJIal0Th MIPEAMET JOKa3yBaHHS Y KpUMIHAJILHOMY IpoBapkeHH1 [ 1, c. 400].

[IpenMer poka3yBaHHS € 3arajJibHUM, €IMHUM, Y TOM XK€ 4Yac Mexi

JOKa3yBaHHS - CTPOTrO IHAMBIAyaJbHI JUISi KOXHOTO  KPUMIHAJIBHOTO
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MpPOBa/KEHHS. Y  JOCYJIOBOMY PO3CIiAyBaHHI BCTAaHOBJEHHS MpeaMeTa
JI0Ka3yBaHHS HEPO3PUBHO MOB’S3aHO 3 BU3HAYEHHSIM HOTO MEXKI.

be3 mpeamera noka3yBaHHs O€3MNIy370 TOBOPUTH NIPO HOro MExXi,
BCTAHOBJIEHHSI 0OCTaBUH IpeIMeTa JOKa3yBaHHsS B JOCYJOBOMY PO3CIiJTyBaHHI
HEe Moxe OyTu O0e3 BuU3HaueHHS Mexi. CHiBBIJHOIIEHHS IpeAaMeTa ¥l Mexi
JI0OKa3yBaHHS MO>XHA BH3HAYUTU SIK CHIBBIJHOIIEHHS M OOCSITOM 1 Kpasimu,
MK (¢GopmMoI0 Ta 3MICTOM. B3aeMonir0 MK HUMH MOXKHA PO3TIISAATH 5K
B3aEMOJIII0 METH, pe3yJbTaTy Ta Crnoco0y iX AocsSrHeHHs. BcTaHoBieHHs
0o0CTaBHH INpeAMeTa JI0Ka3yBaHHS Ja€ 3MOTY CIIAYOMY OTpUMAaTH BIAMNOBIAb Ha
3alUTaHHS: 7O 4YOro MparHe, Ha IO CIOPSAMOBAHE JIOCYAOBE PO3CIITyBaHHS.
[IpaBuibHE BU3HAYEHHS MEXI1 JOKa3yBaHHS JOMOMArae CliuoMy 3’SCyBaTH,
AK€ KOJO M KUl o0cAr NOKa3lB MOXYTh 3a0€3ME€UUTU JIOCTATHIO MOBHOTY M
JIOCTOBIPHICTh BCTAHOBJICHHS Ta Mi3HAHHS OOCTaBUH, 10 CKJIAIAlOTh MPEAMET
JI0OKa3yBaHHS B KOHKPETHOMY JIOCYJ0BOMY PO3CIIiTyBaHHI.

[IpoBimHa poyiib Yy 1bOMY CHIBBIIHOIICHHI HAJIEXUTh MPEAMETY
JI0OKa3yBaHHSI, 3aKOHOJIaBYO BCTAaHOBJIEHOMY, SIKMH € 00 €KTUBHOIO IM1JCTaBOIO
JUISl TIPaBUJIBHOTO BU3HAYEHHS MEXI1 JOKa3yBaHHS. Take CIIBBIAHOIICHHS HE
MPUMEHIIYE€ 3HAYCHHS Cy0 €KTUBHOTO UMHHUKA, HE 3HIKYE POl Ta
BIIMOBIJANBHOCTI CHIAYOTO Yy BHU3HAUYEHHI MeXi J0Ka3zyBaHHSI. Oco0iMBO
BAOXKJIMBE 3HAYEHHS MAlOTh CY/KCHHS, OIIHKA Ta BHUCHOBKU CIIIYOTO JJIs
MPAaBWJIBHOTO BU3HAYEHHS MEX1 JOKa3yBaHHS, BCEOIYHOTO, MOBHOIO W
00’ €KTUBHOTO BCTAHOBJICHHS Ta JTOCJI1I>KEHHS BCIX
00CTaBWH MEBHOTO JOCY/I0BOT'O PO3CJIiTyBaHHS.

BuzHauenuii 3akoHOJIaB4O, TpEeAMET JOKa3yBaHHA y KPUMIHAIBLHOMY
MPOIIEC] PO3TIATAETHCA SIK 00’ €KTHUBHA KaTEropis, a MEX1 JOKa3yBaHHS MalOTh
cy0’€KTUBHO-00’€KTUBHUN XapakTep. 3 OJHOro OOKy, MEXl JOKa3yBaHHS
3yYMOBJIEHI 0OCTaBUHAMHU, 10 CKJIAJAIOTh MPEeAMET JoKa3yBaHHs (00’ €KTUBHMUIA

YUHHUK), 3 1HIIOTO — BHM3HAYEHHSI 00cCATy (KUIBKICTh Ta SIKICTh) JOKa30BOTO
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Marepialy 3aJIeKUTh BiJl mpodecioHani3aMmy, 3HaHb 1 JOCBIAY CIiA40ro, TOOTO
MarTh Cy0’€KTUBHUHN XapakTep.

VY nocynoBoMy po3ciilyBaHHI MpOBiAHA pOdb Yy BHU3HAYEHHI MEXI
JOKa3yBaHHs SIK Yy T€OPETUYHOMY, TaK 1 B MPAKTHYHOMY 3HAYEHH1 HAJIEKUTh
CIAYOMY, TPOKYPOPY SIKHM 3IIACHIOE JOCYJIOBE po3ciinyBaHHs. [IpaBunbhe
BU3HAUYEHHS CIIIJYUM MEX1 JOKa3yBaHHS CIIpUs€ BCEOIYHOMY W IOBHOMY
JOKa3yBaHHIO KPHMIHAJIBHOTO IMPAaBONOPYIIECHHS, BCTAHOBIEHHIO 00’ €KTHBHOL
ICTUHU. SIKIIO MpeAMeT J[JO0Ka3yBaHHS BKa3ye, IO caM€ IIOBUHHO OyTH
BCTAHOBJIEHO JOCYJOBUM pO3CIIAYBaHHSIM, TO MEXI JOKAa3yBaHHS BU3HAUYAIOThH
paMKH, 00CsT 1 NIMOMHY AOCTII)KEHHSI OOCTaBUH y pPO3CIiyBaHHI.

Jnsgt caiguoro MpaBUIIBHO BU3HAYUTH MEX1 JOKa3yBaHHS O3HAy4ae
HEOOX1AHICTh 3a0€3MeUUTH 3 SICYBaHHS BCIX OOCTaBHH IMpeaMeTa JT0Ka3yBaHHS,
BUKOPUCTOBYBATH JIJISl LIbOTO JIMILIE AOMYCTUMI JI0Ka3M 1 B 00cA31, HEOOX1THOMY
JUIsL TOCTOBIPHUX BUCHOBKIB y po3ciiayBaHHI. [Ipy npoMy ciaiguuii MOBHHEH
3IMCHIOBATU JJOKA3yBaHHS 3 ypaxXyBaHHSIM OOCTaBHH MpeaMeTa JOKa3yBaHHS Ta
0COOJIMBOCTEN CKJIaqy MPaBONOPYIIEHHS, CYKYITHOCTI J10Ka31B, HEOOXITHUX IS
JOCTOBIPHOTO BCTAHOBJICHHSI OOCTaBMH, IO CKJIAJalOTh 3MICT THIpeaMeTa
JIOKa3yBaHHSI, CJIIIUUX J1i, sIKI TOTPIOHO MPOBECTH ISl OCP>KAHHS HEOOX1THUX
JOKa3IB.

BuzHauenHss Mexi JOKa3yBaHHSA CIHITYUM, TPOKYPOPOM MIIKPECIIOE
3HAYEHHS HOro MpoIleCcyaJbHOI CAMOCTIMHOCTI Yy 3I1MCHEHHI JOKa3yBaHHS Ta
M1JBUILYE OCOOUCTY BIAMOBIAAIBHICTD CIAIAYOIO, HA IKOTO 3aKOHOM IOKJIaJIEHO
TArap JnoKa3zyBaHHS. Big akTUBHOI MISVIBHOCTI CITYOTO, MOKYpOpa 3aJIeKHUTh
KUIBKICTB 1 AKICTh 310paHUX J0Ka3iB, iX MepeBipKa Ta OIIHKA, a B MIJCYMKY -
piBEHb, SKICTh 1 €(EKTUBHICTh JOKa3yBaHHS B JOCYJOBOMY pO3CIiayBaHHI. Y
bOMY 3B’SI3Ky BHUMOTH 3aKOHY II0JI0 BCEOIYHOCTi, MOBHOTH M 00’€KTUBHOCTI
JOCIIUKEHHS OOCTaBUH IPaBOMOPYIICHHS OOOB’S3KOBI ISl CHIAYOTO K Y
YaCTHHI BCTAHOBJICHHSI MpeIMETa JOKa3yBaHHS, TaK 1 BU3HAUECHHS HHUM MEXi

noKazyBaHHs. JloTpuMaHHS BHMOTM BCEOIYHOCTI y BH3HAUYE€HHI MEXI1
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JI0OKa3yBaHHS Tepeadadae, 1m0 CIIYUM BUCYHYTI Ta MEPEBIpeH1 BCl MOKJIIUBI
Bepcii K 1070 00CTaBUH, SIK1 CKJIaJal0Th MPEAMET 0Ka3yBaHHS, TaK 1 TUX, IO
CIPUSIOTH 1X BCTAHOBJICHHIO.

Bumora moBHOTM oO3Hayae, MO CHIIYUM, MPOKYPOPOM IOBUHHI OYyTH
BCTAHOBJIEHI BCl OOCTaBMHM, $SKI CKJIaJalOTh MpPEAMET [OKa3yBaHHS B
KpPUMIHAJLHOMY TPOBA/PKEHHI, @ TaKOX I1HIII OOCTaBUHM, IO CTOCYHOTHCS
MPaBOIOPYIICHHS Ta HEOOX1H1 AJisl 11 3aKOHHOTO BUpileHHs. OO’ €KTUBHICTD y
BU3HAUYEHHI MEX1 JOKa3yBaHHA B JIOCYJOBOMY pO3CIIJyBaHHI BHMAarae Bij
CAYOr0 HEYMEePEeHKEHOTO CTaBIEHHS 0 YYaCHUKIB PO3CIIiIyBaHHS, IEPEBIPKU
W OIIIHKM JI0Ka3iB, a TaKOoX OOCTaBHH, fAKI XapaKTEPU3YIOTh O0CO0y
M1J03PIOBAHOIO i 0OBUHYBAYE€HOTO.

VY BH3HAUYE€HHI MEXI1 J[0Ka3yBaHHS CIIAYOMY, MPOKYpOpy HEOOXiTHO
BpaxOBYBaTH, 10 AESKI O3HAKH MEXI JIOKa3yBaHHS BKa3zaHl O€3MOCEepeHbO Y
npeameri gokasyBaHHs. Oxpemi Hopmu KIIK Vkpainu, siki BU3HA4aIoTh
MOPSIIOK  JIOCYZOBOTO  PO3CIHIyBaHHS Ta KPUMIHAJIBHOTO TPOBAIKEHHS,
30MpaHHs JO0Ka31B Ta MPUNUHATTA PIIIEHHS TE€K BKa3YIOTh HA MEX1 JOKa3yBaHHS.
Tak, ciiaui (po31IyKoBi) All € isIMU, CIPIMOBAaHUMH Ha OTPUMaHHS (30UpaHHs)
J0Ka3iB ab0 TMepeBipKy BXKE OTPUMAHUX JIOKa3iB Yy KOHKPETHOMY
KpUMIHAJbHOMY mpoBajkeHHl. [ligcTaBamu Uit TMPOBENEHHS  CIIIUYOT
(po3urykoBoi) [ii € HasABHICTh JOCTATHIX BIAOMOCTEH, IO BKa3ylOTh Ha
MOXJIUBICTh IOCATHEHHS 1i METH.

OOrpyHTOBaHICTh Y BUBHAUYCHHI MEXK1 JIOKa3yBaHHS O3HAYA€ aIeKBATHICTh
BHCHOBKIB CJIITYOTO 00 OOCTaBUH MpeaMeTa JOoKa3yBaHHs, MOMAIH, Kl MaJlu
Micile B AIMCHOCTI Ta JOKa3aM, HasiBHUX Y JOCYJ0OBOMY PO3CIiyBaHHI, a TaAKOX
BUKOPUCTAHHA TaKoi ()OPMU PillIEHb, IO MIATBEPAXKYIOTh iX JIOTIYHICTD.

VY IIAABHOCTI CHIAYOTO SIK CyO’€KTa JOKa3yBaHHsS HEOE3NEYHUM € SIK
Oe3MiCTaBHE 3BYKEHHS MEX1 JIOKa3yBaHHS B PO3CIIAyBaHHI, TakK 1
HEBUNIPABAAHE 1X PO3IIMPEHHA. Y TEPUIOMY BHUNAAKY L€ NOPU3BEAE 0

HEMOBHOTH ¥ OJHOOIYHOCTI PO3CIIiIyBaHHS, KOJIU OKpEMi OOCTaBUHM MpeIMeTa
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NOKa3yBaHHs, IO MAalTh 3HAYEHHS, 3aJHUIIATHCA HEBCTAHOBJICHUMHU YU
JOCIIUKEHUMHU TOBEPXOBO. Y MOAAIBIIOMY, SIKIIO LI HEJOJIKM HE OYyIyTh
YCYHYTI, BOHM MOXYTh CTAaTH MIJACTABOIO JUISI 3aKPUTTA KPUMIHAIBHOTO
MPOBA/IKEHHS.

He BumpaBnane po3MMpeHHS MpeaMeTa JOKa3yBaHHA  O3HA4yae
BKJIIOUYEHHS B JIOKa30BUM Marepiaq JaHUX, $KI HE MAalTh 3HAYCHHS B
KOHKPETHOMY pO3CIiAyBaHHI, HE MOTpPeOyIOTh [TOKa3yBaHHS B CHIIy CBOEI
OUYEBMJIHOCTI, 200 BCTAHOBIIIOIOTH TE, 1110 YK€ JOCTOBIPHO BCTAHOBJIEHO 1HIIMUMHU
JO0Ka3aMH, TOLIO.

HanmipHe po3mupeHHs Mexi [OKa3yBaHHS BIUIMBAa€E Ha CTPOKHU
pO3CIiTyBaHHs, CYJAOBOTO PO3MJISIAY, YCKIAIHIOE MISJBHICTh CHITYOr0 Ta
JI0OKa3yBaHHS B IHIIMX CIpaBax, MPU3BOAUTH 0 HEBUIPaBAaHUX (PI3UYHUX I
MaTepiaibHUX BUTpaAT. Y KIHIIEBOMY MIJICYMKY, TaKMM MIAX1J 10 3A1MCHEHHS
JOKa3yBaHHs HE TUIbKU YCKJIQJHIOE€ BCTAHOBJICHHS ICTUHH B PO3CIIIyBaHHI, a i
HEpIIKO MPHU3BOJUTH JO TOPYIIEHHS 3aKOHY, NpaB o0ci0 - YYaCHHKIB
PO3CIiTyBaHHS.

Jns cnigdoro, MpoKypopa y BU3HAYEHHI MEXI1 JI0Ka3yBaHHS BAXKIIUBUM €
oJlep>KaHHS JTOKa3iB, Kl JAlOTh 3MOTY 3 JIOCTaTHHOIO IOBHOTOK) BCTAHOBHUTH
00CTaBMHU MpeIMETa I0Ka3yBaHHS U y MEPIILy Yepry 0OCTaBUHHU CTOCOBHO MOIT
KPUMIHAJIBHOTO TPaBOMOPYLIEHHS Ta OCOOM, $IKa MOro BYMHWIA, a TaKOX
0COOJIMBOCTEN CKIIaly MPaBOMOPYILIEHHS.

BaxxnuBa poJib y BU3HAUEHHI MEXI1 JOKa3yBaHHS B JOCYAOBOMY CIIJCTBI
HaJIEXHUTh CHIAYOMY, SKHM 3I1MCHIOE JOCYIOBE poO3CHiAyBaHHS. Takwuii
BHCHOBOK BHIUIMBAa€E 3 OOOB’SI3Ky, MOKJIAJAEHOTO Ha CIIIYOTO, BXHUTH BCi
nepenOadyeHi 3aKOHOM 3aXOJW Uil BCEOIYHOrO, IOBHOTO M 00’€KTHMBHOTO
JOCHIPKEHHS OOCTaBUH MPaBOMOPYIIECHHS B TMO€JHAHHI 3 OCOOHCTOIO
BIIMOBIAANBHICTIO CJIIIYOrO 3a /il Ta pillIeHHS B PO3CIIilyBaHHI.

3aificCHEHHsI JOKa3yBaHHS B pO3CIiJyBaHHI BHUMAara€ BIJ CILA40OrO

BCTAHOBJICHHS JIOCTATHIX, ONTHMAJIbHO HEOOXIJTHUX MEX ITI3HAHHS OOCTaBHH,
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AK1 CKJIQJIal0Th MPEIMET JOKa3yBaHHS B MIEBHOMY PO3CHIiAyBaHHI. Y TOM K€ 4yac
HE MOJKHA PO3TJIAAaTH MeEX1 JIOKa3yBaHHS, SIK YCTAaHOBJEHHS JOKa3iB, WIO
HEOOXI1JH1 JIMIIE JJIS MPUUHATTA PIlIeHb y JOCYJOBOMY pPO3CIiTyBaHHI. Mexi
JIOKa3yBaHHS TI€I0 YM IHIIOK MIPOIO OXOIUTIOIOTH YCl pIIICHHS, aKTU Ta Ail
CIAYOro B JO- CyJIOBOMY po3ciigyBaHHI. Take po3yMiHHS MEXi JOKa3yBaHHS
J0TIOMarae  ClIig4yoMy B  HMOro  MPaKkTH4YHIA  JISJIBHOCTI  YHHKHYTH
HEBUIIPABJAHOTO 3BYXKEHHS UYMW HEOOIPYHTOBAHOTO PO3IIUPEHHS MEXi
JI0OKa3yBaHHS B PO3CJIiTyBaHHI.

besnepeuHo, 10 BU3HAYEHHS CIHIYUM MEXI1 JIOKa3yBaHHS Mepeadadae
NEBHY CTYMNIHb KOHKpPETH3allli Ta JeTani3alli 00CTaBuH, K1 CKJIaAat0Th MPEAMET
JI0OKa3yBaHHS B KOHKPETHOMY JIOCYJOBOMY pO3CHiayBaHHI. ¥Yci 00CTaBUHHU, SIKi
MarTh ICTOTHE 3HAY€HHS JUIsl CIIPAaBU, MOBUHHI OyTH BCTAHOBJIEHI M JOCIIIKEH1
CIAYMM 3 JOCTATHBbOIO TMOBHOTOK W TIIMOMHOIO, OOOB’SI3KOBUM PO3KPUTTSIM
B32€MO3YMOBJIEHUX 3B’s13KiB. OCh 4YOMY TaKMMHU, 1110 MAlOTh 3HAYEHHS Yy CIIpaBi
Ta nepeOyBarOTh y Mekax J0Ka3yBaHHs, BApTO BBAXKATH OOCTaBUHU, 3’ ICYBaHHS
SAKUX HEOOXIJHE JUIsl MEPEeBIPKM M OIIHKK JO0Ka3iB, SIKI BIUIMBAIOTh HA BUHY
ocobu Ta kBamidikarito aisHHA. CTOCOBHO OOCTaBHH, SIKI HE MAlOTh 1CTOTHOTO
3HAYEHHS, 1X BCTAHOBJICHHS M JOCIIDKEHHS MOXJMBE B Till Mipl, B SKIH 1€
HEOOX1HO Il PO3CIIAYyBaHHS KPUMIHAIBHOTO MPOBAIKEHHS. 3aKOHOJABCTBO
®enepatuBnoi Pecnyoniku Himewunnu (§ 244 (3) KIIK), no3Boissie He
NpuiMaTH JOKa3u 3 OMISIAY Ha iX OYEBUIHY HAJIMIPHICTh a00 SIKIIO BOHHU
MIITBEP/KYIOTh (PaKkTH, 10 HE MAIOTh 3HAYEHHS U1l NPUUHATTA PIIICHHSA Yy
CIIpaBi; € BK€ JOBEACHUMHU YU HE BIAMOBIJAIOTH BUMO31 MPUIATHOCTI 200 X iX
HaJ3BHYaiiHO Oararo.

BuzHauenHss Mex J0Ka3yBaHHs, nepefdadae oOOB’SI3KOBE PO3B’SA3aHHS
CAYMM, TPOKYPOPOM MUTAHHS MPO T€, B IKOMY 00CsA31 MOBUHHI OyTH 310paHi
Ta JOCIHIJKEHI JOKa3u B pO3CIilyBaHHI. Y Oyab-sSKOMYy pa3i 310paHi JOKa3u
MOBUHHI JaBaTU CI1J4OMY 3MOT'Y 3pOOUTH OOIPYHTOBAHUMN, €JUHO PABUIBLHUM 1

He3alepeuyHuid, 3a MHOro ImEepeKOHAHHSM, BHCHOBOK TMPO HAsSBHICTh YH
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BIJICYTHICTh KOKHOI 3 OOCTaBHH, SIKI Y CBOIH CYKYIHOCTI CKJIQJal0Th MPEAMET
JI0OKa3yBaHHS B JOCYJIOBO- My PO3CJiyBaHHI. BaXIuBICTh 1 3HAUYIICTh TEBHUX
00CTaBUH y PO3CIiTyBaHHI, SKOI0 MIpOI0 i B IKOMY 00Cs131 BOHM IMOBUHHI OyTH
BCTAHOBJICHI, SKMUMHU JIOKa3aMu MIATBEPKEHI — BUPINIYE CHITYUM, SKUAM
3M1MCHIOE TOCYI0BE PO3CIIiTyBaHHSI.

Mexi noka3yBaHHA MICTATh Yy €001 W Take MOHATTS SIK CTYMNiHb
JIOCTAaTHOCT1 BCTAHOBJIEHHS Ta JOCHIIKEHHsI 0OOCTaBUH, 10 CKJIAAI0Th IPEAMET
JI0OKa3yBaHHS B po3ciiayBaHHi. [Ipu oMy ciaigdyoMy HEOOXITHO BUXOIUTH 3
TOrO, IO JJIsi BCTAHOBJIEHHS OOCTaBWH, SIK BKa3aHUX, TaK 1 HE BKa3aHUX Yy
3aKOH1, OJTHAK, SIKI MAlOTh 3HAYEHHS ]I BCTAHOBJICHHS ICTUHM, TOBUHHI OyTH
310paHl ¥ JOCHIJKEHI J0Ka3W B KUIBKOCTI, IO JAlOTh HOMY 3MOTY 3pOOMTH
He3anepeyHuid BHUCHOBOK Yy po3schiayBanHl. [lpu upoMy kepena, BuUi,
KUIBKICTh (00CST) 10Ka3iB 3 ypaxyBaHHSIM TaKHUX BUMOT, SIK JIOIMYCTHUMICTb,
BIJTHOCHICTB 1 JIOCTaTHICTh JOKa31B, BU3HAYAE CJI1TUNA.

Mexi  goka3yBaHHS, BHM3HA4YalOThCA  MPEAMETOM  KPUMIHAJIBHO-
MPOIIECYANbHOTO JOKAa3yBaHHS, SIKUM € €TMHUM. Pa30oM 3 TUM MeX1 JOKa3yBaHHS
B JIOCYJIOBOMY pO3CJiJlyBaHHI MarOTh BIJIMIHHOCTI, 3yMOBJEHI KBasi(iKaIll€l0
TISTHHSA,  cnenudiko  Ta  IHIIUMH ~ OCOOJMBOCTSIMU  KPHUMIHAJBHOTO
[PaBOMOPYIIEHHsS. Y BU3HAUYEHHI MEXl1 JOKa3yBaHHs, CIIIUOMY, KpiM
(dakTHyHUX OOCTaBUH, SKI CKJIaJal0Th NPEAMET JAOKa3yBaHHs, HEOOX1AHO
BCTAHOBUTHU ¥ 1HII1 0OCTaBUHM, 10 MAalOTh 3HAYEHHS y PO3CIIIlyBaHHI (MOO14Hi,
MPOMIKHI, JOTOMDKHI), a TakoXX (aKTU4YHI [aHi, M0 HEOOXiaHl I
BCTAHOBJICHHSI BKa3aHMX Yy 3aKOHI OOCTaBUH. Y Tepediry po3ciigyBaHHS
CIAYMl TOBUHEH BPAaxOBYBAaTH TAaKOX YWHHHKHU, SIKI MOXYTh BIUIMHYTH Ha
BU3HAUYEHHS MEXI1 JOKa3yBaHHs, TIOBHOTY Ta SKICTh PO3CIHIiJTyBaHHS
KPUMIHAJIBHOI CIIPaBH.

OOcTaBuHH, 10 BXOAAThH 10 MpEeaMETa J0KAa3yBaHHs, SIKE 3[1HCHIOETHCS
3aXMCHUKOM BIAPI3HSIOTHCS TUM, 10 K MPaBUJIO, 3aXUCHUK HE3AIIKABICHUN y

Mi3HAHHI TUX OOCTaBHH, IO ISl CTOPOHM OOBHHYBAUYE€HHS CTAHOBJSATH 3MICT
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nokaszyBaHHs. IlpenMer 1oka3yBaHHSI CTOPOHOKO 3aXHCTy BH3HAYa€ThCS
KOHKPETHUMH OOCTaBUHAMHU KPUMIHAJIBHOTO TMPOBA/KEHHS 1 TaKTHUKOIO
3aXUCTY.

Ak Bkazye O. B. Pubanka, usg JisJIbHICTh Y NEBHOMY 3HAUYE€HHI Mae
BY3BbKHIl XapakTep, OCKUIbKHM 3aXMCHUKA I[IKaBISATh TUIBKH Tl I0Ka3H, sIK1 Jal0Th
3MOTy BHSBUTH OOCTaBMHH, IO BHUIPABAOBYIOTh IIJO3PIOBAHOTO  YH
00OBUHYBau€HOI0, MOM SKIITYIOTh MOTO BIJMOBIIANIbHICTE 1 TOKapaHHs [4, ¢. 36].

3aXUCHUKY HE HaJEXHUTh 00O0B’A30K yCEOIYHOr0 AOCTIIKEHHS 0OCTaBUH
CIpaBU, BIH JOCIIXKY€ JIMIIE Ti OOCTaBUHH, SKI € CIPUATIUBUMU IJIsI KOTO
mia3axucHoro [2, c. 39].

Ha Hamr moruisan 3 Takoro NO3ULIEI0 HE MOKHA TIOTOJAUTHCH, OCKUIBKU TS
€(PEeKTUBHOTO 3/1IICHEHHSI 3aXUCTY 1 JOCATHEHHS PE3yJbTaTy 3aXUCHUK IOBUHEH
JOCIIIUTH BC1 OOCTAaBHUHU KPUMIHAJIBHOTO MPOBAKEHHS MJII MOKIUBOCTI
3amepeveHHs 1 CIPOCTYBAHHSI IOBO/IIB CTOPOHU OOBHHYBAUCHHS.

Caig moroguTUCh 3 TOYKOIO 30Dy, IO MMiJ MEXaMHU y4acTl 3aXHCHHKA B
JOKa3yBaHHI CIIIJI PO3YMITH HEOOXiAHY W JOCTaTHIO CYKYIHICTb [OKa3iB,
310paHuX y CIpaBi, sIKl 3a0€3MeUyI0Th 3aXUCT I1/103PI0BAHOT0, 0OBUHYBAUYE€HOTO
[6, c. 148-149].

YuHHE KpHUMIHAJIbHE TMPOIECYyaIbHE 3aKOHOJABCTBO HE OOMEXYe
3aXMCHHKAa B MOXJIMBOCTI OTPUMAaHHS BIAOMOCTEH, IO MOXYTb OyTH
BUKOPHUCTaHI 3 METOI 3aXUCTy IHTEPECIB MiA03PIOBAHOTO, OOBUHYBA4YE€HOTO.
3axUCHUK aHaI3y€e KOXKEH JI0Ka3 y KpUMIHAIbHOMY MPOBA/IKEHHI 1 B pe3yJIbTari
TAKOro aHaji3y 4YITKO YSBISlE, IO JOBEJEHO Yy CIpaBl a M0 MOXHa
3arepevyyBaTH.

BusnauenHss Mexi JOoKa3yBaHHsS Ha JIOCYJOBOMY PO3CIiAyBaHHI Mae€
NEBHUM 3B’A30K 3 BH3HAUEHHSAM MEXI [JOKa3yBaHHS Yy CTalli CyJOBOIO
pOBa/KEHHA. Pa3oM 3 TMM MeXl JAOKa3yBaHHA BH3HAYarOTh Pi3HI Cy0 €KTH -
CAYMM, MPOKYPOP SIK1 3M1MCHIOTH (PYHKIIIIO PO3CIIAYBAaHHS Ta MPOLECYaTbHOTO

KEpIBHUIITBA, Ta CYJ, HAa SKOTO MOKJIAJEHO (PYHKIIIO CYJIOBOrO MPOBAJIKECHHS.
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Kpim Toro, sik gocynoBe po3CiiAyBaHHSA, Tak 1 CyJOBE MPOBAIKEHHS MAalOTh
CaMOCTIMHMI TMi3HABaJIbHO-MOIIYKOBUM Ta JOCHIAHUIBKUN XapakTep, IO
3HAYHOI0O MIpPOIO0 BIUIMBA€ HAa BHU3HAYEHHS MEX1 JOKa3yBaHHsS, a TOMY B
JIOCYJIOBOMY PO3CHIyBaHHI W CYyJOBOMY HPOBAaXKEHHI MEXI JOKa3yBaHHS
MOXYTh 1 He 30iratucs. I[IpenmeT ydacTi 3aXMCHUKA B JOKa3yBaHHI Ja€ 3MOTY
BCTAHOBUTU OOCTaBMHU HEOOXINHI Il COPOCTYBaHHS OOBHHYBay€HHsS a0o
[IOM’SIKIIEHHSI TMOKapaHHs, a MeXl YYacTl 3aXMCHMKa B JJOKa3yBaHHI
BCTAHOBJIIOIOTh OOCSAT 1 TJIMOMHY JOCIIIKEHHS BCIX OOCTaBUH KPUMIHAJIBHOIO

MMPOBAKCHHS, IO BUIIPABIOBYIOTh abo HOM,HKIHYIOTB IIOKapaHHA.
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