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AHAJII3 TEHE3U TA HOBUX MMOJIO)KEHb KPUMIHAJBHOI'O
KOJEKCY YKPAIHU PO 3JIOUYMHU MIPOTU CTATEBOI CBOBOJIU
TA CTATEBOI HEJOTOPKAHOCTI OCOBH
AHAJIN3 TEHE3UCA HOBBIX NOJIOKEHU YTOJIOBHOI'O
KOJEKCA YKPAHUHBI O NPECTYIUIEHUSIX IPOTUB MOJOBOM
CBOBO/IbI 1 MOJOBOM HEMMPUKOCHOBEHHOCTHU JIUYHOCTH
ANALYSIS OF THE GENESIS OF THE NEW PROVISIONS OF THE
CRIMINAL CODE OF UKRAINE OF CRIMES AGAINST SEXUAL
FREEDOM AND SEXUAL INTEGRITY

Anomauia. Y cmammi 00IpyHMOGAHO aKMYAIbHICMb 3ANPONOHOBAHOIL
memu. Jlocniodxceno po36UmMoK 6i0n0GiOHUX NoaodceHb 6i0 Kpuminanvrozo
kodexkcy YPCP 1960 poky 0o Hosux 3min y po3oin 1V Ocobaugoi’ uacmunu
Kpuminanvnoeo rooexcy Vipainu 6i0 2001 p., npuunamux y 2017 poyi.
Iliokpecneno, wo npu peghopmysanHi KpuMiHAlIbHO20 3AKOHOOABCmMBA mpeda
36epmamu y8azy He MINbKU HA MINCHAPOOHO-NPABOSULl 00C8I0 ma 00C8i0
HaYyioOHAIbHO20 3aKOHO0ABCMEA HWUX KpaiH, a U Ha npakmukxy €8poneticbkoco
cyoy 3 npas aoounu. Ilonooicenns, npedcmaenenwi 6 cmammi, NiOKPINieHO
NONIONCEHHAMU — MidcHapoOnux  Koueenyii ma HOpMamu  HAYIOHAILHO2O
3aKOHO0A8Cmaa.

V3azcanvneno oocniodcenns bazamvox HayKo8yie, sSKi 8 pi3HUIL Yac HA0A8aAlU
npasoey OYIHKY 3MIHAM Y pe2yIi08aHHI KPUMIHANbHUM 3AKOHOOABCMBOM 3/I0YUHIB
npomu cmamesoi c60b600u ma cmamesoi Hedomopkarnocmi. OKpemo
NPOAHANI308AHO KOMCHY cmammio demeepmozo po3oiny Ocobaueoi uwacmunu

Kpuminanvnoeo xkodexkcy ma 6cmano8ieHO OKpeMi He2amueHi CMOPOHU O3HAK
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KOJCHO20 13 CK1adig 3nouuny. Haoamo eusnauenmns matidice 6cCix NOHamb, SKI
Hageoeni y 8ionogionomy po3oini Kpuminanvnoeo xoodexcy VYkpainu ma
NPOAHANI308aHA OOPEUHICMb X 3ACMOCYBAHHS.

Y cmamms ne minoku micmumuvcsa meopemuyHuu Mamepian 3 USHAYeHol
memu, a U 3aNPONOHOBAHO WLIAXU NOOANLUI020 pedhopmysanHs po3diny 1V
Ocobnusoi vacmunu Kpuminanornozo kooexkcy Ykpainu. Apeymenmu, wo Hageoeni
8 Cmammi, MOXCYMb 8UKOPUCIOBYBAMUCS OJisl OOIPYHMYBAHH MAUOYMHIX 3MIH
3aKOHO0A8CcmMBl ma AK Odxcepeno miaymavenHs cmameil Kpuminanonoz2o xooexcy
Yxpainu.

3anponoroano IHHOBAYIUHI WIAXU NOOANLULOT adanmayii HAYIOHANbHO20
KPUMIHATIbHO20 3AKOHOOABCMBA W00 MINCHAPOOHUX KOHBEHYIU 8 PO3PI3i 3/10UUHIE
npomu cmamesoi c60600u ma cmamesoi HedOMOPKAHOCHI 0COOU.

Knwuosi croea: 3168ANMY6AHHS, cexcyanvHe HACUTbCMEO,
KPUMIHOYMBOPIOGANIbHA ~ O3HAKA,  IMNIEMEHmMY8AHHsA,  cmamesi  3J10YUHU,

KPUMIHOJIO2IYHA eKcnepmusd.

Aunomayusa. B cmamve o060cHO8aHaA aKmMYAanbHOCMb NHPEONONCEHHOU
memol: llpecmynnenus npomus  NOA0BOL 600000l u noJ0801
HenpuKocHogeHHocmu  auynocmu.  Ilpoananusuposano  pazsumue  3mMux
nonodcenuti om Yeonoenoco kooexkca YCCP 1960 cooa 00 HO8bIX uzmeHeHull 8
Yeonosnwiti kooexc Yrkpaumor om 2001 2., npunameie ¢ 2017 200y. Cnedyem
NOOYEPKHYMb, 4mMo Npu pehopMupo8anuu y2o0Ji08H020 3aKOHOOAMmMelbCmad,
BHUMAHUE AKYEHMUPYemcsi He MONbKO HA MeHCOYHAPOOHO-NPABOBOl ONblm U
ONbIM HAYUOHANLHO20 3AKOHOOAMeNbcmea Opy2ux Cmpam, HO U HA NPAKMUKY
Eeponeiickozo cyoa no npasam uenosexa.

Ob606wenbl uccie006aHUus MHOSUX YUEHLLX, KOMOpble 8 pPA3HOe BpPeMsl
oasanu nNpagosylo  OYeHKYy  UBMEHEeHUSM 6  pecyluposaHuu  y20108HbIM
3AKOHO0AMeNbCMBOM, OMHOCUMENILHO NPeCmyNIeHUL NPOMUE NOJI080U C80000bL U

non08oU HEeNPUKOCHOBEHHOCNU. Kpome moco, OMOENIbHO UCCe008AHA KANCOAS
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cmamosi yemeépmoeo paszoena (Ocobeunou uacmu Y2o0106H020 Kooekca U
ommeueHvl Kak NoaojiCumesvbHvlie, maKk u ompuyamenvHvle CMOPOHbl NPUHAKOB
Kaxco0o2o u3z cocmasa npecmynienuil. /lanvl onpeoenenus noumu 6cex nOHAMuL,
Komopble co0epaucamcsi 8 coomeemcmeayrouem pazoene Yeonosnozco kooekca
Ykpaunwl u npoananusuposana ymecmuocmes UM NPUMEHeHUsl.

Ilpeonoscenvt  unHOBAYUOHHBLIE — Nymu  OdlbHeuweln  aoanmayuu
HAYUOHANBLHO20 Y20J108HO20 3AKOHOOAMEbCMBA NOO MeHCOYHAPOOHbIEe KOHBEHYUU
U ompeoeneHbl NpUOpuUmMemHvle UYeau NpeoooeHUss O0CMAmKo8 CO8emcKou
napaoucMvl AHMUCOYUANbHO20 Y20l108H020 npasa 6 paszpese NpecmynieHull
nPOMuU8 NOJ08OU c80000bl U NOJIOBOU HENPUKOCHOBEHHOCU TUYHOCHIU.

Knrwuesovie cnoea: UsHAcUuI08aHue, ceKcyanvHoe Hacunue,
Y207I08HO00PA3YIOWUL  NPUSHAK, UMHWJIEMEeHmMAayus, HnoJlo8ble NPecmynieHusl,

KPpUMUHOJIO2UYECKAA dIKCnepnusa.

Summary. This article substantiates the relevance of the proposed topic. It
was analyzed the development of these items in the Criminal Code of the Ukrainian
SSR from 1960 till new editions to Criminal Code of Ukraine from 2001 which was
adopted in 2017.

It should be noted that in reforming criminal legislation is necessary to pay
attention not only to the International experience and the experience of laws in
other countries but also the practice of the European Court of Human Rights.

Each article of the special part 4 of the Criminal Code has been analyzed
separately and the positive and negative aspects of the crime characteristics are
indicated

Innovative ways of further adaptation of national criminal legislation to
international conventions and definitely priority goals overcome the remnants of
the Soviet paradigm of antisocial Criminal Law in the context of crimes against

sexual freedom and sexual integrity of people are proposed.
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criminological expertise.

IHocranoBka npodsaemu. 6 rpynns 2017 poky BepxoBroto Panoro Ykpainu
OyB npuitHatuii 3akoH Ykpainu «[Ipo BHecenHs 3miH 10 KpuminanbHOro Ta
KpuminaneHOro mpoliecyaqbHOr0 KOJEKCIB YKpaiHU 3 METOIW peai3alii
nosnoxxenb Konsenuii Pagu €Bponu mpo 3ano0iranHst HACUIbCTBY CTOCOBHO KIHOK
1 JOMaIIHbOMY HAaCWJILCTBY Ta 0OpOoTHOYy 3 numu siBumiamu» (maini — 3Y «lIpo
3amo0iraHHsl HACWJIbCTBY CTOCOBHO JKIHOK 1 JIOMallHbOMY HAacCUJIbCTBY»). Tum
caMuM YKpaiHa iMruieMeHTyBaja nojoxkeHHs: CtamOynbebkoi (KonBeniis Panu
€Bponu Mpo 3arodiraHHs HaCUJIbCTBY CTOCOBHO I1HOK 1 JOMallTHbOMY HACHJIBCTBY
Ta O00pOTHOY 3 IMMHU SIBUINIAMHU, MiAnucaHa YkpaiHoto 7 auctonaga 2011 poky Ta
noci He patudikoBana) Ta Jlancaporcekoi (Konpeniriss Pagn €Bponu mpo 3axuct
JITEN BIiJl CEKCyallbHOI €KCIUTyaTallli Ta CEeKCyaJlbHOTO HACWJIbCTBA, MIJANKCAHA
VYkpainoto 14 mucromama 2007 poky Ta partudikoBana B uepBHI 2012 poky)
KOHBEHIIIIl y HalllOHaJIbHE 3aKOHOJABCTBO. BiANOBIAHO A0 HBOTO IMOCUIMIACH
BIIMOBIAANBHICT Y JEAKUX 3J0YMHAX MPOTU OCOOM, 30KpeMa 3IBajTyBaHHS Ta
CEKCYaJIbHOTO HAacWIbCTBA. Bysl0 BBEIEHO BIAMOBIAANBHICTh 3a MPUMYIITYBaHHS
BCTYIly JI0 NUTIOOY Ta JOMAaIIHE HACWILCTBO. OCTaHHI pOKU cepa peryatoBaHHS
3JIOYMHIB MPOTH CTAaTEBOI HEJOTOPKAHOCTI Ta CTATEBOI HEJOTOPKAHOCTI OCOOM
3a3Haja 3HAYHUX 3MiH, L0 MOTpedye HAYKOBOIO pO3MISAY, 30KpeMa, IIOJ0
HalOUIbII JOLUJIBHOTO 3aKpPIIUVIEHHS y YWHHOMY 3aKOHOJABCTBI BKa3aHHUX
3JI0YMHIB.

AHaJi3 ocTaHHIX Aoc/ilKeHb Ta myOJikauiii. [lle no Toro, sk 3miHU 10
KpuminaneHoro ta KpuMiHaibHOIO MpOIECyabHOTO KOJEKCIB Ha0yJIM YUHHOCTI,
0arato BYEHUX BXKE€ Jlalld BJIACHE OayeHHs MO0 MNUTAaHHA. JloCHiIKeHHSIM
npoOJieMaTUKU 3aiiMaloThCsA Taki MpoOBiIHI topuctu sk: bopuco B.I. [11],
Hynopos O.0. [2], Kicimox E.M. [12, c. 125-160], KoBansosa O. B. [10], JIykam
A.C. [13], ITuBoBapos B.B. [1], XapuTonoBa O.B. [3] Ta 6araro iHIIuX.
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[TutanHsM kBamidikalii 3JI0YMHIB MPOTU CTAaTEBOI CBOOOIM MPHUCBSIYEHO
po6otu bopucosa B.1., [lopom JI.B., Kicumtoka E.M. Tta in. [11; 12, c. 125-160].

PerenbHe KpUMIHOJOTIUHE JOCHIKEHHS 3TBAITYBaHHS OyJOo 3A1HCHEHE
A.C. JIykam [13].

dopmy.II0OBaHHA Wijlel cTaTTi (MOCTaAaHOBKA 3aBAaHHs). MeTOI0 CTaTTI €
BHUCBITJICHHSI HOBUX MO0J0KeHb KprMiHATBbHOTO KOJEKCY YKpaiHU, MOPIBHSHHS 1X
3 mpunucamu, o iM nepeaysanu B KpuminanbHomy koaekci YPCP 1960 poky Ta
BHUCBITJICHHSI aBTOPCHKUX MPOIO3HUIIHN 3 YIOCKOHAJICHHS 3aKOHOJJAaBCTBA Y KpaiHU
PO KPUMIHAIBHY BIJIMOBIAAIBHICTS 3@ 3JIOYMHU MPOTU CTATEBOI CBOOOAM Ta
CTaTeBOI HEJIOTOPKAHOCTI JIFOJUHH.

Buxaan ocHoBHoro marepiagy. [lusoBapos B. B. Ta Litina A. B. po0Onsats
aKIIeHT Ha TOMY, II0 HaBiTh 3arajJibHUM OTJSJ 3MiH JI0 3aKOHOJIABCTBA PO
OPOTUAII0 1 3amo0iraHHs JOMAallHbOMY HACWIBCTBY BKa3ye Ha  SIBHO
JTUCKpUMIHALIMHUN XapaKTep OCTaHHbOTO, OCKUIBKM YacTo MAEThCA TMIPo
HEenponopiiiine oOMexxkeHHs mpaB oci0, rapaHToBaHux KoHcTuTyiiero Ykpainu.
BunukatoTb CyMHIBM 1 WI0JI0 JOUUIBHOCTI Ta CBOEYACHOCTI BBEJCHHS
KpPUMIHAJIBHOI  BIANMOBIAAJIBHOCTI 3a MPOSIBM  JIOMAIIHHOTO  HACUJILCTBA.
KpumiHonoriuyHi AOCHIKEHHS SBUIA JOMAIIHROIO HACUJILCTBA y HAIllld KpaiHi
CIIpaB/li MOKA3YIOTh CYMHY KapTuhy [ 1, c. 283]. MoxHa MOroAUTHCS 3 HABEACHUMU
BHUIIIE CY/KEHHSIMHU.

3/104YMHaM MPOTU CTaTEBOi CBOOOJM Ta CTATE€BOI HEIOTOPKAHOCTI OCOOU
MpUCBsiYeHO 4YeTBepTud po3naut OcobnuBoi yacTuHU KpuMIHAIBHOTO KOJIEKCY
VYkpainu (nani — KK), sikuit cknagaetses 3 m’stu crareit (152-156). Came uepes 11e
JOLUJIBHO PO3IISIIATA I'SITh OKPEMHUX CKJIA[IB 3JIOYMHY Ta iX 3MIH YHPOJOBXK
HIICTAECATUPIUHOI Koau(iKaIli KpUMIHAIBHOTO 3aKOHO/IaBCTBA.

3reantyBaHHs. Sk 3a3Hauae JynopoB O.O. y IlpaktnuHOMYy NOpagHUKY
«3704YMHU MPOTHU CTATEBOI CBOOO/IMU Ta CTATEBOI HEAOTOPKAHOCTI 0COOU (OCHOBHI
MOJIOKEHHSI KPUMIHAJIBLHO-IIPABOBOI XapaKTEPUCTUKU)», y TEPioJ UYHUHHOCTI

Kpuminansnoro xkoaexkcy YPCP 1960 poky (nani — KK 1960 poxy) HacunbHUIIBKI
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CTaTeBl MOCATAHHS JKIHOK Ha YOJIOBIKIB Y CYJOBIM MPaKTHIl PO3LIHIOBAINUCH SIK
3JIOYMHM TPOTH OCOOM (3amOMISHHS TUIECHHX YIIKOJKEHb, HE3aKOHHE
1mo30aByeHHsT BOJI1, 00pa3a Tom0) ado SK XyJIIraHCTBO. 3 I[bOIO MOKHA 3pOOUTH
BHUCHOBOK, 110 YnHHUANA KK poOUTh 40JI0BIKA OTEPIIUM caMe y CKJIa/l 3J10YUHY,
axkuid Mituthest y crarti 152 KK. Lle 3po6neno 3amis 3a0e3nedeHHs: TeHaepHOT
PIBHOCTI B KPUMIHAJILHO-IIPABOB1N OXOPOHI cPepu CeKCyanbHOTO XUTTS [2, C. 8-
9].

Haii61inpma KijgbKiCTh 0C10, 10 SKMX BUMHSETHCS JTOMAIITHE HACHUIBCTBO —
x1HKU. e apy>KuHu, CliBMENIKaHKU, KOJUIIIHI IpYKUHU, MaTepi Ta cecTpu. Yepes
11€ HE MOKHA TTOBHICTIO MPUUHSATH MO3ULIIO IESIKUX BUCHUX PO YHEMOKITUBICHHS
TEHJIEPHOI HEPIBHOCTI y 3JI0YMHAX MPOTU CTATEBOi CBOOOAM Ta HEAOTOPKAHOCTI
ocobu. lllomo myMoK mpo Te, 10 TeHAEpHa PIBHICTh ISl YKPATHCHKOTO HApOIy €
Yy>KMMU I[IHHOCTSIMHU, TO He Tpeba 3a0yBatu mpo 17 Ilineit crtanoro po3BUTKY
OOH. Ile € cykynHICTIO KEpiBHMX Hauaj i BCiX KpaiH-wieHiB OpraHizaiii
O6’ennanux Hamiii, siki po3paxosani g0 2030 poky. I came m’sra s «Gender
Equality» xaxe HaM mpo 3a0e3nedeHHs TeHAePHOI PIBHOCTI, PO3LIMPEHHS MpaB 1
MOXJIMBOCTEN yCiX KIHOK 1 JiBuar. CtamOyibcbka Ta JlaHcapoTchka KOHBEHIIIT,
sKi patudikoBadi BepxoBHoto Pagoro YkpaiHu Ta 4acTKOBO IMIIJIEMEHTOBaHI B
HalllOHAJIbHE 3aKOHOJIaBCTBO € HOPMATUBHUM 3aKPIIJICHHIM I1i€1 iyl Opraxizaiii
O06’eqnanux Harmiit [3].

Axmo noauButuck Ha ctarTio 152 KK micas mpuitaarrs 3Y  «llpo
3ano0iraHHsl HaCWJIbCTBY CTOCOBHO IHOK 1 JJOMallHbOMY HaCUJIBCTBY», TO Oyiia
CTBOpeHa KBaii(iKkyroua O3HaKa «BUMHEHHS 3JIOYMHY W00 MOAPYXKXKSA YU
KOJIMIITHBOTO OAPYAKS 200 1HIIO1 0cO0H, 3 AKOI0 BUHHMIM niepedyBae (repedyBan)
y ciMeiiHuX a00 Onu3bKkux BimHOcHHaX» [S]. Llg o03HaKa 3MiHIOE CAHKIIIO CTATTI
152 KK, a came 30uibpl1ye cTpok mos0aBineHHsi Boai [4]. Jymaemo, mo us
kBati(ikyroua o3HakKa € 3aiiBoro B 4. 2 cT. 152 KK VYkpainu, ockinbku: 1) gurmie B
OKpPEMHUX BUIIAJIKaX CyCIUIbHA HEOE3MEeUHICTh MOXe 301bITYBATUCh, HAIPUKIIA,

IpyXuHa nepedyBae y MaTepiaibHiil 3aJ1€KHOCTI BIJ YOJIOBIKa; 2) KOJIU MAEThCS
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PO KOJIMIIHE MOAPYXiKd ab0o «HOIy o0co0y, 3 SKOW BUHHUU IepedyBae
(mepedyBaB) y ciMelHHMX a00 OJM3bKUX BIJHOCHMHAX», CKJIAIHO CKa3aTd, YUM
KEepyBaBCsl 3aKOHOAABELb, KOJIM II0 03HAKY BKa3aB SIK KBaTI(IKYOUy, OCKIJIBKH IIi
0COOM TMEpEeBaXHO CIUIBHO HE MPOXKHBAIOTh, a TOMY CTYIIHb CYCHUIbHOI
He0e3MeYHOCTI1 3rBAJITYBaHHS HE3HAHOMOT Ta 3HAHOMO1 YK OJM3bKOi 0COOH, Ha HAIll
TIOTJISI]I, HE TIOBUHEH BIJIPI3HATHUCA.

Ak Oyno ckazano y 1992 poui y Mronxeni (DenepaTtuBHa peciyOiika
HimeyunHa) mpu NOCTaHOBJIEHHI BHPOKY 3a 3IBAJITYBaHHS 4YOJIOBIKOM CBOEL
IpYKUHM, NUII00 — 1€ HE Mara3uH CcaMoOOCIyrOBYBaHHS 13 3aJI0BOJICHHS
CEeKCYaJIbHUX MOTpeO; HA BCTYI y CTaTeBl 3HOCMHU MOTPiOHA 3ro/ia 1 YOJIOBiKa, 1
apyxuHu. [IpoTunexHuil maxig 3BOAUTHCS JO TOTO, 110 TOJIOBHUMH MOCIyTaMH,
o iX y 1nut001 Hajae >KiHKa, € CEKC 1 HapODKEHHS AITeH, a TOMY KOJIU KIHKa
BIJIMOBJISIETBCS HAJaTH iX CBOEMY YOJIOBIKOBI, BOHA MOBCTA€ MPOTH CaMOi CYTI
HUTI00Y CTOCYHKH I'BITIBHUKA 1 )KEPTBU JJIs1 3aCyIPKEHHS 32 1IEH 3JI0YMH 3HAUYECHHS
He MaroTh [3]. BigmMoBa Bijg HENPUIHATHOI 171€1 MOAPYKHBOTO IMYHITETY MPOTH
CYJIOBOTO MEPECIIiIyBaHHS 3a 3TBAITYBAaHHS CBO€I JPY>KUHU BIANOBIIAE HE JIUIIIE
[MBLTI30BaHIN KOHIeNIi U100y, a i MeTi KOHBEHIIIT Mpo 3aXUCT MpaB JHOUHH 1
OCHOBOTOJIOXHHUX CBOOOJI, CYTTIO SIKOI € ToBara J0 TiJHOCTI 1 CBOOOIU JIOIUHH.
[Ipu aHami31 TAKUX HOBOBBEIEHb MOKE IOCTATH MUTAHHS, & YA Ma€ IPaBo AepKaBa
BTPYYaTUCAd Yy CTOCYHKH MIDX MOAPYXCOKSAM 1 BCTAHOBJIIOBATH OLIbIIE MPaBOBE
peryJiroBaHHs MX BiTHOCUH HIXK y CiMeliHOMY Kojekci. B pimenHi Big 9 uepBHs
2009 poky, mocraHoBieHoMmy Yy cmopaBl «Omy3 mnpotu Typeuuunnu», €CIII
HarojlOCUB Ha TOMY, L0 HAaCHJIbCTBO B CIM’1 € HE NPHUBATHOK YHU CIMEWHOIO
CIIpaBOl0, a MHUTAHHSM, IO 3a4ila€ CYCHUIbHI 1HTEPECH, 110, CBOEK YEPTrolo,
BuMarae e(QeKTUBHUX il 3 Ooky nepxaBu [8]. Uepe3 1e MOXKHa 3poOUTH
BHCHOBOK, III0 JIepKaBa Ma€ MpaBO 1 MOBUHHA BTPYYATHCS B CIMEHHI CTOCYHKH
MOJPYXOKS 33151 yHUKHEHHSI HacuibeTBa [2, ¢. 10-11].

[lle omHi€er0 3MIHOIO A0 3aKOHOAABCTBA CTAJ0 PO3LIUPEHHS CIOCOO0IB

BUMHEHHS nocsiraHHd. Panime Oyno Tpu criocoou: ¢hi3uyHe, ICUXi4HE HACUIIBCTBO
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Ta KOPUCTYBaHHS O€3MOpaJHUM CTAaHOM JIIOJIMHU, a TEHep e KOJIO PO3LIUPHUIH,
JI0/IaBIIN HAMPUKIIA] HEMPUPOAHiIN crocid (32 JOMOMOT0I0 CTOPOHHIX MPEJAMETIB
To1o). Takox B cknanl 3m04uny, nepeadavenomy y crarti 152 KK Ykpainu Oyna
po3lMpeHa KpuMmiHaiizaiis. € BUMaaKy, KOJIU € CYMHIBH IIOJI0 301U MOTEPILIUX
— Yy 1IUX BHNaJKaX yCl CYMHIBH CJIiJI BUKOPHUCTOBYBaTM Ha KOPHUCTh
00BUHYBau€HOI0 a00 MiJICYHOTO, 3rigHO 3 ctarTero 62 Konctutyii Ykpainu ta
4. 4 crarti 17 KpuminansHOTO nporiecyanbHoro kojekcy (nani — KIIK) [6].

CexcyanbHe HacwibcTBO. KK 1960 poky He MICTHB OKpEMOi CTaTTi, siKa
Mictuia ckiaj 31ounHy ctatTi 153 ynaHoro KK — «Cekcyanbae HacunbcTBO». [0
HaOpaHHs YMHHOCTI 3MiH Bi1 2017 p. s cTaTTs Majia 1HIY Ha3BY — «3a0BOJICHHS
CTaTEeBOI MPHUCTPACTI HEMPHUPOJIHIM criocobom» Ta 3micT. HatomicTe ctarts 118
MICTHJIa TEPMIH «3aJI0BOJICHHSI CTaTEBOI MPUCTPACTI HEMPUPOIHIM CIIOCOOOMY.
Take dopmymntoBaHHs OyJio 1 y MOMEpPENHIA peaaxiii, 10 Cynepeyusio AaHUM
Cy4aCHUX BYEHUX CEKCOJOTIB Ta CEKCOIAaToJOriB, BOJAHOYAC HA MPAKTHUI
(hopMyIIIOBaHHS «3aJI0BOJICHHS CTAaTEBOI MPUCTPACTI HEMPUPOIHIM CIIOCOOOM» HE
BUKJIMKAJIO  CKJIAMHONIIIB. 3a  TakuM  (OpPMYJIOBaHHSM  JOOPOBUIbHI
TOMOCEKCyajbHI Ta IHIII BUAM aMOpPalbHUX 1A 0€3 HACWIbCTBA TaKOX OyiH
KpuMiHaiabHO Kapanumu. [lpum upomy icHyBama me ¥ ct. 122 KK 1960 p.
«My)0703CTBOY, IO y 4. | MiCTHIIa BIIMOBIIaJbHICTH 32 JOOPOBUIbHI i, a y 4. 2
— HacWIbHUIBKI [7]. 3 MOMEHTY ICHYBaHHS YMHHOTO KpHUMIHAIBLHOTO KOAEKCY
N0OpOBUIbHE MY>KOJIO3TBO OyJ0 JeKpuMiHali30BaHo. [le moB’si3aHo 3 TUM, IO
CydyacHa MEIUIIMHA Ta CYCHUIbCTBO TPaHCHOPMYBAIUCSA Ta 3MIHUIU TOTJISAA Ha
OJIHOCTATEB1 BIJIHOCUHH.

CyuacHa penakiis ct. 152 KK He Mae 11pboro cioBOCIOIYUY€HHS, Yepe3 Te,
10 HAYKOBI{l CEKCOMATOJOTH PO3IJIAIAal0Th FOMOCEKCYalI3M HE SIK CYCILJIBHO-
HeOe3MeyHe JisHHS, a sIK 0COOJMBHI CTaH OpraHi3My JtouHU. L{e HOBOBBEIEHHS
niaTBepKyeThes mpaktukoro €CII, a came cnpaBoro «J/lajxkeH mpoTu
Cnonyuenoro KopomiBcTtBa» [9], me cya BCTaHOBHB, IO NpH 3a00pOHI

TOOpPOBUIBHOTO CEKCYalIbHOTO MOTSTY J0 OCi0 CBO€I cTaTi jAep:kaBa MOPYUIYE
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nosioxkeHHs: ctatTi 8§ KoHBeHIIi mpo 3aXHCT OpaB JIOJUHU 1 OCHOBOIOJOXHUX
cB00OJ. A caMme mo30aBisie MpaBa Ha MOBAry A0 MPUBATHOTO 1 CIMEIHOTO KUTTSA
[2, c. 32].

Tak camo sk 1 B cCKIaal 3J04MHYy, nependadeHoMmy crTarrero 152
KpuMiHaibHOTO KOJIEKCY, OyJI0 CTBOPEHO KBadi(iKyHdy O3HAKYy «BUHMHEHHS
3JI0YMHY MIOA0 MOAPYHAKS UM KOJUIIHBOTO MOAPYkKAKS a00 1HIIOT 0CO0H, 3 SIKOIO
BUHHUN mniepeOyBae (mepeOyBaB) y ciMeHHHUX ab0 OJM3bKUX BIJHOCHUHAXY,
301IbIIIEHA KITBKICTh CIIOCO0IB BUMHEHHS, IEpEiK AKuX € Buie. CKiaau 3J1091HIB
nependayeHi y crarrax 152 ta 153 maroTe 6arato CmiJIbHUX O3HAK 4epe3 Te, L0
Nesikl 00’ €KTUBHI, Cy0’€KTHBHI Ta KBali(iKyrOul O3HaKU 301raroTbesi. 1'0JI0BHOIO
BIIMIHHICTIO € 00’€KTHBHA CTOPOHA CEKCYaJlbHOO HACWJIbCTBA. BOHa 0XOIUIIOE
JUIIE TaKi J1i CeKCyaabHOI0 XapaKTepy, sKi HE MOJISITAI0Th Y MPOHUKHEHHI B TLIO
1HII01 0ocobu [2]. MoxkHa 3amponoHYBaTH PO3TIA JABOX YMOBHUX €TamiB, IIO
XapaKTepU3yITh PO3BUTOK KPUMIHAIBHOTO 3aKOHOJABCTBA IIOJIO 3TBAJITyBaHHS.
[TepuiuMm eTannom MoxkHa BBaxkatH niepiof 1 kBitHs 1960. - 31 ceprust 2001 p., sikuit
XapaKTepU3yIOThCsl TEHIEPHOK HEPIBHICTIO (MOTEPIUIO MOTJia OyTH JIMIIE
K1HKa, a YOJIOBIK — juIle cy0’ekToMm 3iounny). lpyruit etan (3 1 Bepecus 2001 p.
10 1Ie¥ Yac), SKUi XapaKTepUu3yrThCs BBEICHHSIM I'eHIAEPHOI pIBHOCTI (Cy0’€KTOM
3JI0YMHY € 0COOM SIK >KIHOYUOI Ta 4ojOoBi4oi crtari). Jpyruii eram Ha JAaHUN 4ac
YMOBHO MOKHa MOJIUIMTU Ha Taki nepiogau: 1) mepmmwmii — 3 1 Bepecust 2001 p. mo
31 rpynusa 2017 p.; 2) apyruit — 13 1 ciung 2018 p. — 10 CbOTOAHIIIHBOTO JAHS —
MOCUJICHHS 3aXMCTY KIHKHM Bl JOMAlIHbOIO0 HACWJIJISL, HAMAraHHsS 3aKOHOAABILIS
npuBecty y BianoBigHicTe KK Vkpainn no CramOynbcekiil koHBeHMi. Takox
JIPYTUN eTal XapaKTepUu3yeThCsl OE3MIACTAaBHOI T'yMaHI3alll€l0 BIMOBIIAIBHOCTI
3a HACWJIBHUIIbKI «IPUPOJIHI» Ta «HENPUPOAHI» CTaTeBl 3HOCUHU (y MEpIINi
nepion mependauvanocs TmokapaHHs 10 10 pokiB Mmo30aBlIeHHS BOJI 3a iX
CYKYIIHICTIO, Y JIPYTUM mepioj — Juine 70 5 pokiB). Takoxx Ha Ipyromy etari
(npyruii mepioj) iCHYIOTbh IIEBHI MPOOJIEMU 3 BUSHAYEHHSIM MOHSATTS «100POBLIbHA

3rojia» MpH 3rBAITYBaHHI, 0 MOXXE MPU3BECTU 1O CUTYyallli, KOJu ocoba, sika
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CIIpaB/ll BUMHUJIA 3JI0YMH, Oyje Oe3KapHOIO0, a/I’)Ke€ BC1 CYMHIBH B KPUMIHAJIbBHOMY
MPOIIECl TIIyMauaThCsl HA KOPUCTh OOBUHYBAY€HOIO/Mi03PIOBAHOTO BiJIMOBIAHO
cratTi 62 Konctutymii Ykpainu Ta crarts 17 KpuMiHanbHOTO MpolecyaabHOro
KOJIEKCY YKpaiHU.

[IpumymryBanHs 10 BeTymy y crareBui 3B’a30K. Crarrs 119 KK 1960 p.
«IIpumynryBaHHs >KIHKH JO CTAaTE€BOrO 3B’sI3Ky» [7] Oyla IHCKpUMIHAIIHHOLO,
aJpke Cy0’€KTOM TaKOro 3JIOYMHY B IMOBHIM Mipl MOXe OyTH 1 JKIHKAa. 3aKOH
VYkpainu «IIpo 3abe3neueHHs piBHUX MpaB Ta MOXKIUBOCTEH >KIHOK 1 YOJIOBIKIBY
3aKpiNuB, 110 OOMJIBI CTaTi HECYTh LMBUIbHY, aAMIHICTPATUBHY Ta KPUMIHAIbHY
BiAMOBIAaNBHICTH piBHO. Came ToMy Bxke B KpumiHanbHOMY KOJIeKCl YKpaiHu B
aucno3uuli ctarTi 154 6yio 3po0JIeHO aKIEHT Ha TOMY, 10 Cy0’€KTaMH BUMHEHHS
MOXYTbh OyTH SIK 4OJIOBIK, TaK 1 )IHKa [3].

[Ilomo 3akoHOMAaBUMX 3MiH, sIK1 3’siBHiMCS micis npudHATT 3Y «lIpo
3ano0iraHHsl HaCWJIbCTBY CTOCOBHO IHOK 1 JJOMallHbOMY HaCHUJILCTBY», TO HOBA
penaxuig yactuHu 1 crarti 154 nependadae BIANOBIIANBHICTD 3a IPUMYIIIYBAaHHS
ocobu 0e3 ii JOOPOBUIBHOI 3rOJU 10 3A1MCHEHHS aKTy CEKCyaJIbHOTO XapakTepy 3
1HIIOI0 0c00010. 3aKOHOJaBelb NpUOpaB 3 OCHOBHOI'O CKJIATy 3JI0YMHY O3HAKY
KBaJTi(hiKOBAHOTO CKJIAy 3JI0YMHY — MaTepiajibHy Ta CIY>KOO0BY 3aJI€KHICTh, IO
MICTSITBCA Y YaCTHUHI 2 III€T % CTATTI [4].

YacTtuHa x 2 crarrti 154 Tenep MicTUTh KBani(hiKOBaHUI CKIa/ 3JI0YUHY, 1O
nependavae Oublny caHkiiro. OmHak 3MiHeHa aucno3uiis 4 1 crarti 154 He
MICTUTD N0JI0KEHHSI CTaMOYJIbChbKOI KOHBEHIIIT PO BKA31BKY HAa MPUMYIIYBaHHS
70 aKTy CEKCyaJIbHOI'O XapaKTepy 3 TpeThoro ocoboro. Lle Moxxe mpusBecTH 10
HEOJIHAKOBOT'O MPaBO3aCTOCYBaHHS [2, c. 54].

CrareBi 31104MHH 3 0C00010, SIKA HE 10CATIIA IICTHAAUATHPIYHOT O BiKy. | KK
1960 p 1 Kpuminanbauit kogexc Ykpainu o npuitHarts 3Y «lIpo 3amoGiranus
HaCUJIbCTBY CTOCOBHO KIHOK 1 IOMallHbOMY HACHJIbCTBY» OINEPYBAIM MOHATTAM
«oco0a, siKka He ocAria cTaTeBoi 3putocT». Hapasi 3akpirmieHo came Bik 0COOH —

16 pokiB, BiH BUCTyNa€e TyT KPUMIHOYTBOPIOBAJIbHOI 03HaKo10. CTaTeBa 3puliCTh
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— 11€ Takuil (1310JI0TIYHUN CTaH OPraHi3My JIIOJAUHU, JOCITHEHHS SIKOTO J03BOJISE
il HaleXKHUM UYMHOM 1 0€3 MIKIJAJMBUX HACHIAKIB JJIsl 3J0POB’S BUKOHYBaTH
penpoaykTuBHy  (¢yHKIt0. Takuii TepMmiH JI03BOJISIB BpaxyBaTH CTaH
IHAUBITYyaJIbHOIO PO3BUTKY KOHKPETHOrO IMOTEpHioro, 00 crareBa 3puliCTh
HacTae He 00OB’SI3KOBO B IIICTHALSTH POKIB. AJle BUKOPUCTAHHS 1ILOTO TEPMiHA
CTBOpIOBAJIO HeOe3MeKy JAeKpuMiHami3aiii [isiHb BHHYBaTOi 0coOH. AJKe
MPOBEJEHHS CYJOBO-MEAMYHOI EKCHEPTU3H YHEMOXIUBIIOBAJIO YCBIIOMIICHHS
BHHYBATOIO 0CO0010 1€l 03HaKu notepmuioro. e Bik — 16 pokis, Oyso o6paHo,
00 «BIK 3roJIM» BU3HAYAETHCS 3 YPaXyBaHHSIM MOMEHTY, KOJIU CEKCYallbHE KUTTS
B)KE€ HE IIKOJUTH HAJIEKHOMY (DI3UYHOMY, ICUXIYHOMY 1 COLIAIBHOMY PO3BUTKY.

Pos6emennst nenoBuomitHiX. Ctarts 121 KK 1960 poky Ha BigMiHY BiA
crarri 120 MicTuna 4YITKy KPUMIHOYTBOPIOBaHy O3HaKy — 16 pOKiB, mpote
MOPIBHIOIOUU 3 YMHHUM KpuMiHaIbHUM KOJEKCOM YCiX peAakiiiii Oyia MEHIIOLo,
2 poku 1Mo30aBJICHHS BOJIl. 3apa3 CaHKIIS € CYBOpPILIOK, Y OCHOBHOMY CKJaji
3JIOYMHY JI0 I’ SITU POKIB 1M030aBJIEHHS BOJI, a Y KBaJ1(DIKOBAHOMY, 1110 MICTUTBHCS
y yacTuH1 2 ctaTTi 156 Big 1’ SITH 10 BOCBMU POKIB 1M030aBIEHHS BOJII.

byraenup T. I. ta KoBamboBa O. B. BunuifawoTe 7 Tpyn HaCHiAKIB
CEKCYaJIbHOTO HacUJIbCcTBa: 1) (hi3MUHI MOPYIIEHHS: €K3eMa, JePMATUT, reprec Ha
oOnmuyyi, BiAMOBa BiA 1Ki (aHOpekcis), mepeinanns (Oymimis); 2) adexkTuBHI
NOPYLIEHHS, 3MIHM Yy €MOUIMHOMY CTaHl: BIQYYTTS IPOBUHHU, COpPOMY,
3arnuOieHHs y cebe; 3) KOTHITUBHI MOPYIICHHS: PO3JaJW yBaru, MOPYUICHHS
KOHIIEHTpaIlii mam’siTi, cupuilMaHHs; 4) MOBEIIHKOBI CUMIITOMHU: arpecuBHa 1
KOPCTOKA TOBEJIHKA, KpPaJKKH, JeITIHKBEHTHICTh, aJJUKTUBHA IIOBEIIHKA
(BMBaHHS QJIKOTOJIO, 1HIIUX MCUXOAKTUBHUX PEUYOBHUH); 5) camMoIeCTPyKTHUBHA
MOBEJIIHKA: CaMOKaII4YeHHs, CYilUAanbHl AYMKHU; 6) ICUXOMATOJIOTIsl: HEBPO3H,
pO37aau XapakTepy; 7) ceKcyaizailisi MOBEAIHKH: 3aJy4eHHS 10 KOMEPIIMHOTO
CEKCY, HETUIIOBI JUIsl TAKOT'O BIKY 3HAHHS IIPO CEKC, CTaTeBl opranu tomo. Came 3a
TaKUMHU JOTOMIXHUMH O3HaKamMu MU OyJaeMo KBamiiKyBaTh CEKCyalbHE

3JI0OB’)KMBAaHHS CTOCOBHO autuHHU [10, c. 10-11].
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CyuacHuii KpumiHanbHUI KOJEKC J0JaB 10 KBamidikaili 3JI04YUHY 3
pO30€IIEeHHs] HENOBHOJITHIX KBaTi(PIKOBaHUI CKJaJ, 110 MOJIATa€e y HasiBHOCTI y
cy0’ekTa CKJIaqy 370YMHY KBali(PiKyHOUMX O3HAK, & CaM€ HAsBHICTh POJUHHHX
3B’S3KIB 3 TTOTEPIIIOI 0CO00IO.

3 mnormany XaputoHoBoi O.B., npuiiHarTs 3akony Ykpainum «lIpo
3ano0iranHs ToMalHboMY HacuiabCcTBY» Bif 07.12.2017 1 3akony Ykpainu «IIpo
BHECEHHs 3MiH 10 KpuMiHanbHOTO KOjAekcy Ta KpuMiHaIbHOTO MpoliecyaabHOro
Kojekcy» Big 06.12.2017 - cmpaBai pimrydiii Kpok JUisi 3MEHILICHHS BUIIAJIKIB
JIOMAaITHBOTO HACWIBCTBA. AJle BUKOPIHUTU MpOoOJieMy IOBHICTIO HAaBPS YU
Bracthcs. CrpaBa B TOMY, 1[0 OUIBIIICT KEPTB HABITh HE 3aABJISIOTH MPO Taki
3JI0YMHU, a TPOJIOBXKYIOTH TepmiTu 3HymaHHs. lle BinOyBaeTbcs He uepes
HesockoHanicTh CTaMOybehbKOT KOHBEHIIIT Pagu €Bponu, He Yepe3 HepaBUIbHY
IMIUIEMEHTAIIl0 ii /0 HAI[lOHAJIBbHOTO 3aKOHOJIAaBCTBA, a 4epe3 MOOOIOBaHHS
YOJIOBIKIB I110JJ0 MPUHUKEHHS CBOET YECTI1 Ta T'IHOCTI. BOHM MOXYTb HE 3asBIISITH
PO MPOTHUIIPABHI Aii BIIHOCHO HUX [2].

BoaHodac, BITYM3HSIHUN 3aKOHOMaBElb, 00 eqHaBmM ctatti 152 Ta 153 KK
VYkpainu B 0HY, JOOUBCS TOTO, IO MOKapaHHS 3a CYKYIHICTIO 3IBaJITyBaHHS Ta
3a7J0BOJICHHSI CTaTEBOI MPUCTPACTI HEMPUPOIHUM CIIOCOOOM CTaji0 3HAYHO O1TBII
M’sike, Hik O0yio 3 2001 poky (0yno 1o 10 pokiB mo30aBieHHs BOJI, CTAJIO - 10 5
pokiB). lle HaBpsig YW MOXKE CBIIYMTU NPO 3MIHY BIJHOIIEHHS JAEpP>KaBU [0
CYyCHUIbHOT HEOE3MEYHOCTI BUMHIOBAHUX [lisIHb, CKOpIlI€ MPO MOCHIIIHICTh
pedopmu.

BucHOBKHM i mepcneKTHBY MOJAJBIINX A0CTHiIKeHb. OTxe, ciia 1 gam
BJIOCKOHAJIIOBATH HAIllOHAJIIbHE KPUMIHAJIIBHE Ta KpUMIHAJIbHE MPOLIECYalIbHE
3aKOHOJABCTBO B YAaCTHMHI 3JI0YMHIB MPOTU CTATeBOI CBOOOAM Ta CTaTEBOL
HEJIOTOPKAHOCTI Ta iX PO3CIiJyBaHHI MPU LILOMY OPIEHTYBATHCS HE TUIBKU Ha
MIKHApOJIHO-IIPAaBOBUI JOCBI, a W Ha CyCHUIBHY HAyMKY, 0O >XKOAHI 3MIHH
HalllOHAJIBHOTO 3aKOHOAABCTBa HE OynyTh €(EeKTUBHUMU 0€3 MATPUMKH

YKPaiHCBhKOI'0 HApO.y.
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BBaxxaemo noninbHuM 3 4. 2 ¢T. 152 KK Ykpainu BUKITIOUUTH KBTI PIKyOUy
03HaKy «a00 BUMHEHHS TAKUX AISTHb 010 MOAPYKAKS YU KOTUIITHBOTO MOAPYHKAKS
abo 1HIIOI ocoOM, 3 sAKOK BHHHMI nepeOyBae (mepedyBaB) y CiIMEHHHX a0o
OJNM3bKUX BIAHOCHHAX», OCKUIBKH CYCIJIbHA HEOE3MEYHHICTh TaKuxX Jid
MEePEBAXKHO HE BIAPI3HIETHCS BiJ 3IBAJITYBAHHS HE3HAHOMUX 0Ci0.

Ha Ham norusn, nocnimHuM OyJio pillieHHsS 3aKOHOaBIsl 00’ €JHATH 3MICT
crateil 152 ta 153 KK VYkpainu y cr. 152, OCKIIbKHM MOKapaHHs 32 CyKYIHICTIO
3IBAITYBAHHS Ta 3a/J0BOJIEHHS CTATE€BOi MPUCTPACTI HENPUPOIHUM CIOCOOOM
cTajio Ouibi M’sike, HIXK Oyio 3 2001 poky (Oyrno g0 10 pokiB no30aBieHHs BOJII,
CTajgo - A0 5 pOKiB), a IIe¢ HE BIANOBIIa€ MOTpedaM CyCHIIbLCTBA, TOMY IO
CyclniJibHa HeOEe3NeYHICTh LMX [isiHb, BUYMHEHUX Yy CYKYIIHOCTI, 30BCIM HE
3MeHmmiacsa. BBaxaemo, mo ciaig Oyno 30epert Hymepailito crarei 152
«3rBantyBaHHs» Ta 153 «3am0BOJIEHHS CTATEBOI MPUCTPACTI HEMPUPOTHUM
cnoco0omM», MNpoTe 3aMiCTh BKa3IBKM Ha CHOCOOM J0JaTH BKa3lBKy «0e3
n00poBUIbHOI 3rogu motepninoi ocodow». Ilpu mpomy cr. 153 «CekcyanbHe
HaCcWJIbCTBO» MOkHA Oyso noMictTuTu A0 KK Ykpainu mig nHomepom 153-1.

IlepcneKTHBH MOJAJBIIMX JOCJHIKeHb BOAayalOThCS B YJIOCKOHAJIEHHI
KPUMIHAJIBHO-TIPABOBOI MPOTH/11 3JI0YMHHUM MOCATaHHSAM Ha CTaTEBY CBOOOY Ta
CTaTeBY HEAOTOpKaHICTh ocobu (cT.cT. 152-156 KK), Tak 1 iHmI criopigHeH1
3mounHM (CcT.cT. 115 (m. 9, m. 10 4. 2), 149, 296, 301-303 KK Tomro). HeooxigHo
BUPOOJISITH HAYKOBO OOTPYHTOBAHI pEKOMEHAAIIIT SIK 3aKOHOIABIIIO (J1s1 yCYHEHHS
HEJIOJIIKIB HOPMATUBHOI perjiaMeHTallli BiJMOBIIaJbHOCTI 3a BKa3aHl 3JI0UYMHM),
TaKk 1 MpaBo3acTocyBauaMm (3 METOI MPaBUIBHOIO W OJHAKOBOTO 3aCTOCYBaHHS

KPUMIHAJIBLHOTO 3aKOHY).
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