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O HEKOTOPBIX TPOBJIEMHBIX BOITPOCAX OTKPBITHUS
CTOPOHOI OBBUHEHUMS MATEPHAJIOB TOCYJEBHOI'O
PACCJIEJOBAHUSI OTHOCHUTEJIBHO HETJIACHBIX
CJIEJCTBEHHBIX (PO3BICKHbBIX) JEVICTBUHA
ABOUT SOME ISSUES OF THE OPENING OF THE MATERIAL OF
THE PRE-TRIAL INVESTIGATION RELATING TO COVERT
INVESTIGATION PROCEDURES BY THE PROSECUTION

Anomauin. Cmammio npuceésiueHo 00CHIONCeHHIO NPOOIeMHUX NUMAHb,
NO8 SI3aHUX 13 MAKOI0 NpoYecyaivbHolo O0Ii€l K GIOKpumms mamepianie
00Cy008020 PO3CNI0Y8AHHI NICAS U020 3A8ePULeHHS, 30KpeMa Mmux, wo Ccmaiu
niocmaeoio 0l NPOBEOEHHAM He2NACHUX CiOYux (posutykosux) Oitl. Aemopu
AHANI3YIOMb NOJIONCEHHS MINCHAPOOHO-NPABOBUX AKMIE 3 MemOol 3 SCYBAHHS
CYMHICHUX eleMeHmi8 npasa Ha Ccnpasediusuti cyo. 3a3HAYAEMbCA, WO
BIOKpumMms mamepianie 00cy008020 pO3CAi0Y8AHHA NICI U020 3ABEPUICHHS €
npoyecyanvHoio i€, wo 3abe3nedye peanizayilo npasa Ha cnpaseonusuil cyo y
ioco npoyecyarvHomy acnekmi. Ha niocmasi awnanizy npasosux nosuyii
Bepxosnoco Cydy Vxpainu, Bepxosnoco Cydy ma €saponeticokozo cyody 3 npas
JIIOOUHU, ABMOPaAMU  BUOLIAEMbCS  08a NIOX00U 00 BU3HAYEHHs 00cs2i8
BIOKpUmMmMs  mamepianie 00Cy008020  PO3CAIOYEAHHS, WO  CMOCYIOMbCA
He2nacHux caioyux posulykoeux Oiu. Illepwui nioxio 1pyHmyemovcs Ha
MBepONCeHHI NPO HeoOXIOHICMb GIOKpUMMS YCIX mamepianie, nose s3anux i3
NPOBEOEHHAM He2NACHUX CAi04UX (pO3UlyKosux) Oii, Opyeuli - He 3anepevye
MOMNCIUBICMb  OOTPYHMOBAHO20 0OMEJICEHHS Npasa CMOPOHU 3AXUCMY HA
O3HAUOMIEHHS MaKux mamepianie. A6mopu 00ciioNcyioms npasosi no3uyii, wo
CMOCYIOmbCsl  NPABOBUX HACHIOKI8 HesiOKpumms mamepianié 00cy008020
PO3CNIOYBAHHS, 30KPEMA U000 NPOBEOEeHHS HEe2NACHUX CAIOYUX (PO3ULYKOBUX)
Oill. ABmopu 3ay8anicyroms, Wo, He38axiCAoYU HA IMNEPAMUBHUL NPUNUC WOOO

BU3HAHHA O0KA3i8, HEGIOKPUMUX CMOPOHI KPUMIHANIbHO2O NPOBAONCEHHS
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HeOOnyCMUMUMU, NPAKMUKA 3 Yb020 NPUBOOY CKIANACSA 0080i HEOOHO3HAUHOIO.
3pobneno 6ucHosoxk npo me, wo GiOKpummsa mamepianie 00Cy008020
PO3CNIOYBAHHS NICNL U020 3A8EePULEHHS, 6 MOMY YUCHL, Mux, AKi cmaiu
niocmaeoio 0l NPOBEOEHHs He2NACHUX CAI0YUX (PO3ULYKOBUX) Oill, € 8ANCIUBOIO
NPOYECyanrbHO0 CKIA00600 NpAsa NOUHU Ha chnpasedausuti cyo. OOuax, 0/
VPIBHOBAdICEHHs [HMeEpecie CMOPOHU O0OBUHYBAYEHH MA CMOPOHU 3AXUCHLY
BUZHAEMO ~ OOIPYHMOBAHUM  OOMEMCeHHs Npasa CMOPOHU  3AXUCM)  Ha
O3HAUOMIIEHHS 3 0eAKUMU Mamepianamu 00Ccy008020 PO3CII0V8AHHS, NO8 SA3AHUX
i3 NPOBEOCHHAM HE2IACHUX CALOYUX (PO3ULYKOBUX) OIl.

Kniowuosi cnosa: npaso na cnpagednuguii cyo, GiOKpUmms Mamepiaiie
00Cy008020 pO3CNI0Y8AHHA NICIA U020 3A8EPUIEHHS, CMOPOHA 3aXUCHLY,

CMoOpoHa 066tu6Clll€HH}Z.

Annomayun. Cmamwvs nocesaueHa uccieo008anuio npooaemMHblx 60NPOCOS,
CBA3AHHBIX C MAKUM NPOYECCYANbHbIM OeUCmeuem KaKk OmKpvlmue Mamepuanlos
00cy0ebH020 pacciedoganue nocie e20 3a8epuileHus, 8 4YaCMHOCMU MmeX,
Komopble cmanu OCHO8AHUueM Ol NPOBEOeHUsl He2NACHbIX CAe0CHEEHHbIX
(PO3bICKHBIX) OelicmBull. ABmMopvl aHAIUBUPYIOM NOJIOHCEHUST MeAHCOYHAPOOHO-
npasoGvIx AKMO8 C Uenblo BbIICHEHUsl CYWHOCMHBIX 2JIeMeHmo8 npasea Ha
cnpaseonuswlil cyo. Ommeuaemcs, 4mo OMKpvlmue mMamepuanos 00cy0eoHo2o
paccuedosanusi NOcie e20 3a6epuletust s611emcs nPoYeccyaibHbIM 0elucmeuem,
Komopoe obecneuusaem peanu3ayulo npaea Ha CcHpageonusvlii cyo 8 e2o0
npoyeccyanvHom acnekme. Ha ocHosanuu ananuza npasogvlx NO3UYUU
Bepxosnoco Cyoa Ykpaumwl, Bepxosnoco Cyoa u Eseponeiickoco cyoa no
npagam 4enosexka, agmopwbl GblOeNAlom 08a No0xooa K onpeoenenulo 0dvema
OMKPLIMUSL MAMEPUATO8 00CYOeOHO20 pPaCCled08aHUs, KOMOPble KACAIOMCS
He2laCHblX  CNe0CMBEHHbIX  (PO3blCcKHbIX)  Oeticmeuu.  Ilepsviii  n00x00
OCHOBLIBAECMCA HA  YMBEPAHCOCHUU O HeoOX00UMOCmU OMKpbImMus — 6cex

mamepuaioe, C6A3AHHbIX C I’lp06€0€H1/l€M HeclacHblXx Cl1e0CMBEHHbIX
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(pO3bICKHBIX) — Oelicm@utl, 6MOpPOU - He  ompuyaem  B03MOICHOCMU
000CHOBAHHO20 O02PAHUYEHUsI NPA8 CMOPOHbL 3AWUMbl HA O3HAKOMIEHUE C
maxkumu mamepuaniamu. Aemopuvl ucciedyrom npagosvie NO3UYUU, KOMOpble
KACaomest npasoeuix NOCAeOCMEUL HeOMKPLIMUs MAmepuaiog 00cCy0edH020
paccnedosanusi, 8  HACMHOCMU  KACAIOWUXCA — NPOBEOEHUsl  HE2lACHbIX
CIeOCMBEHHBIX (PO3bICKHBIX) Oelicmeuil. ABmopvl ommeuaom, 4mo, HeCMOmpsl
Ha umnepamugHoe npednucauvue O NPUHAHUU O0OKA3AMENbCME, HeOMKPbIMbIX
CMOpOHEe Y20JI06H020 NPOU3BOOCMBA HEOONYCMUMbIMU, NPAKIMUKA NO MOMY
NOB0OY CNLONCUNACL 0080bHO npomugopeuusas. Coerano 6bl800 0 MoM, 4mo
OMKpbIMUE MAMepuaios 00Cy0eOH020 pacciedo8anue nocie e20 3a6epuletusl, 8
mom uyucie, mex, KOmMopvle CMmaiu OCHOBAHUeM OJisi NPOBEOCHUS] He2ACHbLX
CNe0CMBEeHHbIX (PO3bICKHbLIX) OeUCmBUL, ABIAemcs BANCHOU NPOYeCcCyalbHOl
cocmasnaowel npasa 4enogeka Ha cnpaseoausvii  cyo. Qouaxko, 05
VPABHOBEULUBAHUSL UHMEPECO8 CHOPOHbI 00BUHEHUsT U CHOPOHbL  3AUUNDbL
aemopuvl NPU3HaAOmM 0OOCHOBAHHBLIM O02PAHUYEHUe NPaé CMOPOHbLL 3aUUMbL HA
O3HAKOMJIEHUE C HEeKOMOPbIMU MaAmepualamu 0ocyo0ebHO020 paccied08aHue,
CBA3AHHBIMU C NPOBEOCHUEM He2NIACHBIX CIe0CMBEHHBIX (DO3bICKHBIX) OelCmEUL.

Kntoueswie cnosa: npaso na cnpasediuswvili cyo, OMKpbimue Mamepuaios
00CcYy0ebH020 pacciedosarue NOcie e20 3d8epulenus, CMOPOHA 3auumol,

CMmMOpoHa 008UHEHUS.

Summary. The article is dedicated to the examination of some issues
related to such a procedural action as the opening of the material of the pre-
trial investigation after its completion, more specifically, those one, which is the
grounds of conducting covert investigation procedures. The authors examine the
provisions of the international legal acts to determine essential elements of the
right to a fair trial. It is being noted that the opening of the material of the pre-
trial investigation after its completion is the procedural action which is

enforcement of the right to a fair trial in its procedural content. On the basis of
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the analysis of legal positions of the Supreme Court of Ukraine, the Supreme
Court and The European Court of Human Rights the authors identify two
approaches to determination of the volume of the material of the pre-trial
investigation relating to covert investigation procedures which should be
opened. The first approach is based on assertion that it is necessary to open all
the material related to covert investigation procedures, the second one is based
on assertion that does not deny the possibility of reasonable restriction of the
right of the defense to acquaint with the material. The authors examine some
legal positions on the legal consequences when the material of the pre-trial
investigation, more specifically, those one, which is related to covert
investigation procedures, is not opened. The authors’ special attention is
concentrated on the fact that despite the fact that the character of the provision
which declares the unopened by the defense and the prosecution evidence to be
inadmissible is mandative the practical activity is very ambiguous. The
conclusion is that the opening of the material of the pre-trial investigation after
its completion, more specifically, those one, which is the grounds of conducting
covert investigation procedures, is the essential elements of the right to a fair
trial. However, in order to balance the interests of the defense and the
prosecution the authors consider it to be possible to restrict reasonably the right
of the defense to acquaint with the material of the pre-trial investigation relating
to covert investigation procedures.

Key words: the right to a fair trial, the opening of the material of the pre-

trial investigation after its completion, the defense, the prosecution.

IHocranoBka npodJemu. 3rigHO 3 MOJOXKEHHSIMHU 4. 1 Ta 4. 2 cT. 290
KpuminansHoro mpoiiecyainbHoro kojekcy Ykpainu (nami — KIIK) npokypop
abo cmigumii 3a WOTO JOPYYCHHSIM, BU3HABIIM 310paHi MiJ Yac JOCYIOBOTO
po3CHiAyBaHHs JOKa3W JOCTATHIMHM JUIsl CKJIaJlaHHA OOBHMHYBAJBHOIO aKTa,

KJIOIMOTaHHA I1IPO 3aCTOCYBAHHA TMPHMYCOBHX 3aXOI[iB MCAHUYIHOI'O abo
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BUXOBHOTO XapakTepy, 3000B’s3aHUI MOBIJIOMUTH II1J103pIOBAaHOMY, HOTO
3aXUCHHUKY, 3aKOHHOMY TMPEJICTaBHUKY Ta 3aXMCHUKY OCOOW, CTOCOBHO SIKOI
nepea0ayaeThCcsl 3aCTOCYBAHHS MPUMYCOBUX 3aXO1B MEUYHOTO Y BUXOBHOIO
XapakTepy, Mpo 3aBepUIECHHS JTIOCYJIOBOTO PO3CIIAYBaHHS Ta HaJlaHHA JOCTYILY
JI0 MartepiajiB JoCydoBoro posciigyBaHHs. [Ipoxypop abo chmimumii 3a ioro
JOPYYEHHSIM 3000B’SI3aHMM  HAjgaTH JIOCTYN JO MaTepialliB  JOCYIOBOTO
PO3CIiTyBaHHsI, SIKI € B HOTO PO3MOPSHKEHHI, Y TOMY YUCHI OyIb-sKi JOKa3H,
AK1 caMi To co01 abo B CYKyHmHOCTI 3 IHIIMMHU JOKa3aMHd MOXYTb OYyTH
BUKOPUCTaHI JUIsl JIOBEJACHHS HEBUHYBATOCTI a00 MEHIIOTO CTYIEHS
BUHYBAaTOCTI OOBHHYBay€HOTO, a00 CHpPUATA TIOM SKUIEHHIO TOKapaHHS.
3a3HayeHa HOpPMa CTOCYEThCS 1 BIIKPUTTS MarepiaiiB, IOB’sA3aHUX 13
IIPOBENCHHAM HerjacHux ciiauux (posmrykoBux) aiil (mam — HCPJ). Ilpore,
HE3Ba)KAIOYM HA IMIICPATUBHUN XapakTep HOPMH IIOAO BIIKPUTTS CTOPOHOIO
OOBHHYBAaU€HHSI CTOPOHI 3aXMCTy BCIX HasBHUX Yy HE€i Marepiaiu J0CYA0BOIrO
pPO3CHIyBaHHS TICIAS MOro 3aBEpILUEHHS, 30KpeMa, MPOTOKOJIIB, Y SKUX
3a)iKCOBAHO XiJl Ta Pe3yJbTaTU MPOBEJICHHS NMEBHUX I Ta MarepiaiiB, sKl €
MPaBOBOIO  IMIJICTABOI0 TPOBENEHHA TakuxX MAii  (yXBajlu, TOCTaHOBH,
KJIOMOTAHHS), Ha TPAKTULl HE cPOpMyBaBCS €AMHUN YCTaleHUN MIiAXIT 10
peamizailii 3a3HAa4YeHOT0 HOPMATHBHOTO TMOJOKEHHA. [luTaHHS HE BIAKPUTTS
cTopoHOIO o0OBuMHYBaueHHs1 MmatepianiB HCPJ[ croponi 3axucty craBana
npeametroM posrisiny  BepxoBHoro Cymy VYkpainm (mami — BCY),
€pponeiickkoro cyay 3 npaB soauau (gam — E€CIII) Ta, mompu 1e,
posrasiganocs it HoBoctBopeHuM Bepxopaum Cynom (mnani — BC).

AHaJi3 ocTaHHiX gochaimxens i myOaikamiii. [IpobmeMHi mnUTaHHSA,
MOB’s13aHl 3 MPOLEIYPOI0 BIAKPUTTS MarepialiiB JOCYJIOBOI'O PO3CIiayBaHHS
miciasl MOro 3aBeplleHHS, CTaBaJld MPEIMETOM HAYKOBUX JOCHIKEHb TaKUX
aBTopiB sk I'moBrok I. B., JlucenkoBa C. O., ®omin C. b. Ta iHmmx, npore
MIJIXOH 0 PO3B’SI3aHHS [IUX MUTAaHb 3MIHIOIOThCS, 1110 3yMOBIIIOE€ HEOOX1THICTh

iX peTeNnbHOTO AOCTIHKCHHS.
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dopMyJTI0OBaHHSA 1iJied cTaTTi (MOcTaHOBKA 3aBAaHHs). MeTa cTaTTi —
JOCTIANTHA ICHYIOYl HayKOBl MiAXOAM 10 BHU3HAUEHHS OOCATY MaTepianis,
noB’si3aHux 13 npoBegeHHsM HCPJl, mo miaisraroTe BIAKPUTTIO CTOPOHOIO
OOBHMHYBA4Y€HHSI CTOPOH1 3aXUCTY.

Bukiaaax ocHoBHoro marepiaay. OpnuMm 13 ¢QyHIaMEHTAIbHUX
aOCOJIOTHUX TIpaB JIIOJMHM € TpaBO Ha chpaBenauBui cyia. BoHo Oyro
3aKpIMJICHO HHU3KOI0 MIDKHApOJHO-TIPABOBUX aKTiB, 30KpeMa MIiKHApOIHUM
MaKTOM TIPO TPOMAJASHCHKI 1 momiThyHi mpaBa 1966 p. ta KoHBeHIiero mpo
3aXHCT TpaB JIOJUHU Ta OCHOBOMOJIOKHUX ¢cB0OO T 1950 p. (mami - KonBeHniis).
Bianosinno no nonoxenb Konseniii: «KoxeH mae mpaBo Ha cripaBeUIMBUH 1
nyOMiYHUNA PO3IJIsiA HOTr0o CHpaBU YHPOAOBK PO3YMHOTO CTPOKY HE3AJEKHHUM 1
0E€3CTOPOHHIM CYJIOM, BCTAHOBJICHUM 3aKOHOM, SIKMI BUPIIIUTH CHIp 11010 KOTO
npaB Ta OOOB'I3KIB LIMBUIBHOIO XapakTepy a00 BCTAHOBHUTb OOIPYHTOBAHICTH
OyAb-SIKOTO BUCYHYTOT'O IIPOTH HHOTO KPUMIHAIBHOIO OOBUHYBaueHH» [0, 4. 1
cT. 6]. Cxoxe BU3HAYEHHs MpaBa Ha CIPABEIJIMBUN CYJ BiIOOPaKEHO 1 Y
MixHapogHOMY TMaKTI MPO TPOMAISHCHKI 1 MOMiTHYHI TipaBa 1966 p.: «Koxen
Ma€e TMpaBO TPH PO3MIISLl  OYyIb-SKOTO KPUMIHAIBHOTO OOBHHYBAY€HHS,
npea'siBiIeHoro omy, abo mpH BU3HAYEHHI1 WOro mpaBa Ta OOOB'A3KIB y Oy/b-
SKOMY IMBIILHOMY TIPOLIECI Ha CIpaBeUIMBUN 1 MyONIYHUN PO3IJIS] CHpPaBH
KOMIIETEHTHUM, HE3QJIC)KHUM 1 O€3CTOPOHHIM CyJOM, CTBOPEHUM Ha IIJCTaBl
3akoHy» [9, u. 1 cr. 14]. Toxk, CyTHICHUMH eJeMEHTaMHu TIpaBa Ha
CIpaBEIJIUBHM CyJ €: CyJ, BCTAaHOBJIICHHH 3aKOHOM; CyJ, SKUM BiIIOBIIA€E
BUMOTaM HE3aJIEKHOCTI Ta OE3CTOPOHHOCTI; CYyIl, AKUI Ma€e KOMITETEHITIIO 1010
BCTaHOBJICHHSI OOIPYHTOBAHOCTI OyAb-sIKOr0 00BUHYBaueHHs [7, c. 106].

KoHBeHIIi€10 3aKpIMJIEHO NPAaBO KOXXHOTO OOBHMHYBAYE€HOTO Y BUMHEHHI
KPUMIHAJBLHOTO TMPABOMOPYIIEHHS MaTH Yac 1 MOJKJIMBOCTI, HEOOXIJHI Jis
MIATOTOBKH CBOTO 3axucty [6, m. b, 4. 3 ct. 6]. CyTrTeBe 3HA4YCHHS I
3a0e3IeueHHs peatizailii Iboro mpaBa Mae IMpolecyaibHa Jdis, o nepeadavae

O3HallOMJIEHHSI 3 MareplajamMu JOCYIOBOTO pPO3CIIAyBaHHA Ticias Horo
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3aBEpILCHHS CTOPOHAMU KpuMiHaibHOTrO npoBamkeHHs. BC y . 54 TlocranoBu
Bemukoi Ilamatu Bim 16 ciuas 2019 poky, y cmopaBi Ne 751/7557/15-k
HAroJjiolye Ha TOMY, IO I, BCTAHOBJIEHA 3aKOHOJIABIIEM MPOLEAYpa,
3abe3reuye peaizalliio mpapa Ha CIpaBeUTMBUN Cy/, TOOTO HaJla€ MOXKJIMBICTD
CTOpOHAM MaitOyTHBOTO CYI0BOTO PO3IIISTY O3HAHOMHUTHCS 13 TOKa3aMH KOXKHOI
13 HUX 1 MATOTYBaTH IPaBOBY IMO3HUIIIO, IO Oyae HUMH OOCTOIOBATHCH Y
3MarajibHii MPoLEeaypi CyJOBOTO PO3TIISAY.

Bignosigno go mm. 5.1, 5.2 IHCTpyKIii mpo opraHizaiiio IPOBEACHHS
HEIIaCHUX CiauuX (PO3IIYKOBHMX) i Ta BUKOPUCTAHHS iX pe3yibTaTiB Y
KpPUMIHAJIBHOMY TPOBa/KEHHI (Hanmi — IHCTpyKuid) maTepiand, OB s3aHl 13
nposenennss HCPJI, 30kpemMa nmocrtanoBa ciigdoro, IpoKypopa npo MpoBeICHHS
HETrJIaCHUX CH1TYuX (PO3UIYKOBUX) J1i, KJIOTOTAaHHS MPO JI03B1J HA TPOBEACHHS
HEerJacHOi ciiauoi (po3IIyKoBO1) Jii, yXBaja CIIAY0ro CyAAl Mpo J03BUI Ha
MIPOBEJICHHS] HErJIaCHO1 CiiA4oi (pO3IIyKOBOi) Jii Ta JOAATKH JO HBOTO,
MPOTOKOJI MPO MPOBEICHHS HETVIACHUX CIITUUX (PO3IIYKOBUX) 1M, SIKI MICTATh
BIJIOMOCT1 MpO (PaKT Ta METOAM MPOBEACHHS HETJIACHOI CiA40i (PO3UIyKOBOT)
i1, a TaKOX BIJIOMOCTI, IO AAIOTh 3MOTYy 1IcHTU(DIKYBaTH 0c00y, Miciie abo pid,
1010 SIKO1 TPOBOJAUTHCS ab0 MIIAHYETHCS MPOBEACHHS TaKO1 [1i, pO3rOJIOIIECHHS
SAKUX CTBOPIOE 3arpo3y HalllOHAJIBHUM I1HTEpecaM Ta Oesmeni, MiAIAraiTh
3aCEKpEUyBaHHIO. 3aCEKpEUyBaHHS TaKUX MaTepiajiIbHUX HOCIiB iHpopMallii
3MIACHIOETBCS  CHIYUM, TPOKYPOPOM, CIIBPOOITHUKOM  yIOBHOBa)XEHOTO
OTMEPATUBHOIO  MIAPO3ALTY, CIIIUYAM CYAJCI0 [UIIXOM  HaJlaHHS  Ha
mijacTaBl 3BOAy  BIIOMOCTEH, 110 CTAHOBJISITH  JIEPKABHY  TAEMHHUIIIO,
3arBepxkeHoro Hakazom Ciyx6u besnexku Yipainu Bim 12.08.2005 p. Ned40,
BIJIOBITHOMY TOKYMEHTY Irprda CEKpETHOCTI.

Tox, BIZKPUTTIO MaTepialiB JTIOCYJIOBOTO PO3CIIayBaHHS, MOB’A3aHUX 13
nposenennst HCP/I, mepenye mporenypa ix po3cekpedyBaHHs: BiIIMOBITHO 10
. 5.9, 5.10 ta 5.30 IncTpykuii micist 3aBeplICHHsS] MPOBEACHHS HETJIACHUX

cmauux  (pO3MIYKOBHX) i Tpudu CEKPETHOCTI MarepiaJbHUX HOCIIB
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iHopMallii 1moa0 iX MPOBEACHHS MUIATalOTh PO3CEKPEUYCHHIO Ha MiACTaBl
pilIEHHS TPOKypopa, SAKUM 3IIHCHIOE TOBHOB&XKEHHS MPOKypopa B
KOHKPETHOMY KpHMIHaQJbHOMY TMPOBQDKCHHI Yy (¢opMi MpolecyaabHOIo
KEpIBHUIITBA JOCYJJOBUM  pO3CIIAYBaHHSIM, 3 ypaxXyBaHHAM OOCTaBHH
KPUMIHAIBHOTO TPOBAKEHHS Ta HEOOXITHOCTI BUKOPHUCTAHHS MaTepiaiiB
HEeTJIaCHUX CIITYMX (PO3IIYKOBHUX) JIiH K JOKAa31iB MICISA MPOBEICHHS TaKUX i,
y BHUNAAKYy, SKIIO BHTIK 3a3HAYCHHUX BIJJOMOCTECH HE 3aBIacTh IIKOAH
HalllOHAJIBHIN Oe3mneni Ykpainu. Take pimieHHs O(QOPMITIOETHCS MOCTAaHOBOIO
MPOKYpopa, SKHM 3AIMCHIOE TIOBHOBRXEHHS TMPOKYpopa B KOHKPETHOMY
KPUMIHAJIBHOMY TPOBAa/KE€HHI Yy (OopMI MpOLECYyaIbHOIO  KEPIBHUIITBA
JIOCYJIOBUM PO3CIIITyBaHHSM, IO MOTOKYETHCS KEPIBHUKOM MPOKypatypu. o
PO3CEKPEUYCHUX MaTepialiiB JOCTYN HAJAETHCA Pa3oM 3 IHIIUMH MaTepiajlamMu
JOCYI0BOTO po3ciiayBanHs B mopsaaky cr. 290 KIIK Ykpainwm [5].

Crning 3a3HAYMTH, 10 HA MPAKTUIl HE CKJIAIOCSA €IHOCTI IMIOAO0 o0cAry
BIJIKDUTTS CTOpPOHI 3aXHCTy MaTepiajiiB JOCYAOBOTO PO3CIiTyBaHHS, SKi
crocyrotbess mposeaeHHs HCPJI. Toxk, B IiioMy MOXXHA BUIIJIATH JBa
MPOTUIICKHI TIXOIU: 3T1IHO 3 TIEPIIUM, BIAKPUTTIO MiJJISATAIOTh YC1 MaTepiai,
noB’s3aHil 13 npoBeAaeHHsAM HCPJ[ (ToOTO He TUIbKM pe3ynbTaTH LUX 11H, a i
JIOKYMEHTH, $IKI CTajld MPaBOBOIO IMJICTABOIO iX MPOBEACHHS: KJIOMOTAHHS
CAYOro, MPOKYpoOpa, iX MOCTAaHOBH, JOPYUCHHS, yXBaja CIIIYOrO CYIIl);
3T1JIHO 3 IPYTHM — JIMIIE JesKi 3 TAKUX MaTepiajiB.

BiakpuTTs cTOpOHI 3aXUCTy MarepiajiiB, MOB’A3aHUX 13 MPOBEACHHSIM
HCP/l, € BaxJIMBOIO rapaHTIEO CIPaBEIJIUBOrO CYJOBOTO PO3IIISAY, MPO IO
€CIDI HeogHOpa30BO HAroJjoLIyBaB y CBOIX pIIIEHHSX, 30KpeMa y cIpaBax
«Ixacnepc mpotu Crnonyderoro KopomniBctBay, «Pamanaykac mpotu JIutemy,
«bannikoB npotu Pocii» Ta «ManToBanesut npotu Opaniiiy. besnocepenuno y
4. 12 ct1. 290 KIIK 3a3Ha4aeTbes, M0 y BUMAJAKY, SKIIO CTOPOHA KPUMIHAIBHOTO
MPOBAKEHHS HE 3IMCHUTH BIIKPUTTS MaTepiayliB BIAMOBIIHO 1O TOJIOXKEHb

II€1 CTATTI, CyJl HE Ma€ MpaBa JOMYCTUTH BIJIOMOCTI, IO MICTSThCSA B HUX, SIK
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nokasu. lle monmoxkeHHst (pakTUUHO mMependavae KpUMIHAIBHY MPOILECYaIbHY
CAHKI[IF0 CTOCOBHO CTOPIH KPHUMIHAJBHOTO MPOBA/KEHHS, SKa peani3yeTbcs B
pa3i HEBUKOHAHHS CTOPOHAMHU OOOB’S3KY IIOJO BIAKPUTTS MartepiamiB. Bona
MOJIITa€ B TOMY, 110 B MAaOYTHHOMY CY]l HE Ma€ IpaBa JOIMYCTUTH B1IOMOCTI SIK
JTOKa3W y HEBIAKpUTUX MaTepianax [4]. Taky paauKaibHICTh, MOXHA TOSCHUTH
TUM, 1110, K Bu3HayeHo y 1. 2 [loctanoBu BCY Bix 12 xoBtHs 2017 poky y
capai Ne 5-237kc(15)17, HeBIAKPUTTA MaTepialliB TOCYAOBOTO PO3CIIiyBaHHS
o0 npoBeaeHHssM HCPJI, BU3HaeThcsa MOPYIIEHHSIM IpaBa Ha CIPaBEIJIMBHIMA
CyI, aJpKe HEAOCTIIKEHHS 3a3HaYeHUX MaTepiaiiB MPU3BOAUTH O ONEPyBAHHS
CYJIOM JOKa3aMH, JOMYCTUMICTh SIKHX € IMOBIPHOIO, III0 B KOHTEKCTI MPE3yMIIIIIi
HEBUHYBAaTOCTI € HENPUITYCTUMUM JUIsi OOIPYHTYBaHHS pIIIEHHS TIPO
BHUHYBAaTICTh OCOOHU.

Tak, y n. 13 Ilocranosu BCY Bix 16 6epe3ns 2017 poky y copasi Ne 5-
364-kc16 3a3Hava€eThHCS, MO HEBIIKPUTTS MaTepialiB CTOPOHAMH OJIHA OJHIN B
nopsiaky crarti 290 KIIK micas 3akiHYeHHS JTOCYAOBOTO PO3CIIyBaHHS, a
TaKOX JTOJATKOBUX MaTepialliB, OTPUMAHUX 10 a0O0 MiJ 4ac CyI0BOT0 pO3IJIsay,
€ TIACTAaBOIO JUIS BHU3HAHHSA CYJIOM BIJIOMOCTEH, IO MICTAThCS B HHX,
HEJIOMYyCTUMUMHU SIK TOKa3H.

3ayBaxkumo, 1m0 y IlocranoBi Benukoi [Tamatu BC Big 16 ciuas 2019
poky y crpai Ne 751/7557/15-k BUKIIaiecHO aHAJIOTIYHY IIPaBOBY To3uIit0. Ls
nocTaHoBa Oyja MpUHHATA Ha 3alepeyeHHs MpPaBOBOro BUCHOBKY Komerii
cynniB KacaiiitHoro KpuMiHaJIBHOTO CyJly MPO MOMJIMBICTH BIACTYITY Bif IIi€i
npaBoBoi nos3uuii. Tak, Koueriero cynmaiB KacauiiiHOro KpuMiHaabHOTO CYAY
OyJ0 BKa3aHO HACTyIHE: IMpoIeCyalbHl JOKYMEHTH, $IKI CTaJd IPaBOBOIO
migcrtaBoto s npoBenenHs HCPJ[  (3okpema, yxBaiau, IOCTaHOBH,
KJIOMIOTAHHS ), 10 HE OyJIM BIJKPUTI CTOPOHI 3aXMCTY HA MOMEHT 3BEPHEHHS 110
Cyly 3 OOBHUHYBAJIBbHHM aKTOM, OCKUIBKM BOHM HE OYyJIU Yy PO3MOPSIKEHHI
CTOPOHM OOBMHYBAYCHHS - 32 HASBHOCTI BiJIIOBIJHOTO KJIOMOTAHHS, MOXYTh

OyTH BIIKpUTI MiJ Yac CYJIOBOTO PO3IJISAY Yy CyHl MEpUIoi YW anesuiiHol
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iHcTaHiii. Take BIAKPUTTA Ha WX CTaAiAX KPHUMIHAIBHOTO IPOBAHKEHHS
MPOIIeCyaTbHUX TOKYMEHTIB, SIKi CTaJM MPABOBOIO IMiICTABOIO JIJISi TTPOBEICHHS
HCP/I, He cTaHe 1iJICTaBOO JIJIsi BABHAHHS BIJJOMOCTEH, SIKi MICTATBCS Y HUX, Ta
pe3yibTaTiB MPOBEACHHS TaKUX 1A HEIOMYCTUMHUMH JOKa3aMU BIAMOBIAHO A0
cT. 290 KIIK.

[Ipore, y 1. 63 3a3navenoi Bumie [locranoBu BC Bkasye, 1m0 3a HaSBHOCTI
BIJIMOBITHOTO KJIOMOTAHHS MPOIeCyalbHl JOKYMEHTH, sIKI CTaJIM IiJICTaBOIO JIJIs
nposenennss HCPJI (yxBayid, mocTaHOBH, KJIOMOTAHHSA) 1 SIKUX HE OYJI0 BIKPUTO
CTOPOHI 3aXUCTY B MOPAAKY, nependaueHomy cT. 290 KIIK, ockinbku iX TO1 HE
OyJ10 y pO3NOPSIKEHH] CTOPOHU 0OBUHYBadYeHHS (IIpoliecyaibHl TOKYMEHTH HE
OyJ0 pO3CEKpEYEeHO Ha MOMEHT BIAKPUTTS CTOPOHOK OOBHHYBay€HHS
MaTtepiaiaiB KPUMIHAJIBHOIO MPOBA/KEHHS), MOXYTh OyTH BIJKPUTI 1HILINA
CTOPOHI, aJie CyJ] TaKOX HE Ma€ JOIMYCTUTH BIJIOMOCTI, IO MICTSTHCSA B ITUX
MaTepianax KpUMIHAJIbHOTO IPOBA/IPKEHHS, SIK T0KA3H.

Opnnak, 3 anamizy npaktuku €CIIJI y takux cmnpaBax sk «Ensapic i
JIstoic mpotu CnomyuyeHoro KoposiBetBay, «Skyda mpotu YkpaiHu» MOXXKHA
JIATH BUCHOBKY, IO MPABO CTOPOHHU 3aXUCTYy Ha O3HANOMIIEHHA 3 MaTeplajaMu
JIOCYJIOBOTO  PO3CHIAYBaHHS, IO MICTATh MaTepianv, SKi MiIJIATaloTh
3aceKpeuyBaHHIO, He € a0comoTHUM. Tak, y copaBi «Sky0a nmpotu YkpaiHu»
€CIIJI 3a3Hauae, 1m0 TUTaHHS JOCTYNMYy 10 JIOKa3iB MOXE BUHUKHYTH B
KOHTEKCT1 cTaTTi 6 KoHBeHIIli, y pasi, SKIIO OCKapKyBaHl JOKa3H CTOCYIOTHCS
3asiBHUKA, 30KpeMa, SIKI0 BOHHM CYTTEBO BIUIMHYJIM Ha OOBHHYBA4YCHHS, SKi
Oyn0 BUCYHYTO TpoTH HbOro. lle crocyeTrbcsi BHMAAKIB, KOJHM JOKa3u
BUKOPHCTOBYBAIMCH Ta OyJIM TOKJIAJCHI B OCHOBY BCTAHOBJICHHS BHHYBATOCTI
3agBHMKA a00 B HHUX MICTHJIMCS Takl BIJIOMOCTI, SIKI MOTJIM O JIO3BOJIMTH
3asIBHUKOBI BWIIpaBnatu cebe abo 3a HOro 3BEpPHEHHSIM 3MEHIIUTH OO0CsT
OOBMHYBAauUCHHS, BUCYHYTOTO TMPOTH HBOTO. BTiM, mpaBo Ha pPO3KPUTTA
BIJIMOBITHUX JI0Ka31B HE € aOCOIIOTHUM MPaBoM. Y OyIb-SIKOMY KpUMIHAJIBHOMY

IPOBA/PKEHHI  MOXYTh BHHMKAaTH KOHKYpPYHOYl 1HTEpECH, HaIpUKJIA],
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HallloOHaJIbHA Oe3meka a00 HeOOXITHICTh 3aXWUINATH CBIAKIB, IO IIJHAIOTHCS
PU3HKY perpeciid, abo 30epiratu Ta€MHI MOIIMEHChKI METOIU PO3CIIiTyBaHHS
3JIOYMHIB, SIKI MOBHHHI OyTH YpIBHOBaXK€HI 3 MpaBaMH OOBHUHYBadYeHUX. Y
JeAKUX BHMaJKaX MOKe OyTH HEOOXITHUM OTPUMaHHS TEBHUX JIOKa3iB Bij
CTOPOHM 3aXHCTYy, OO0 30€perTd OCHOBHI IMpaBa IHIIOI 0coOu abo0 3aXHUCTUTH
BOXJIMBUHN CycnuibHUM 1HTepec. [Ipore nuie Taki 3axoau, SKi OOMEXYHOTb
MIpaBO Ha 3aXHUCT 1 € CyBOPO HEOOXITHUMH, € TAKOXK MPUITYCTUMUMH 3TIAHO 3
nyHkToM 1 crarti 6 KonBenmii [2, rim. 43, 44].

Oxkpim Toro, y cnpasi «MoiceeB nipotu Pocii» €CIIJI nependauae, 110
IOPUHIUMI PIBHOCTI CTOPIH SIK OJMH 13 AacCIHEKTIB OUIbII MIUPOKOTO MOHATTA
CIPABEJIMBOTO CYJOBOTO PO3TIISALY, 3akpimieHoro B ¢r. 6 4. 1 Konsenii,
BUMarae, 00 KOXHIA CTOpOHI Oylia HaJlaHa pO3yMHa MOXJIUBICTh BHUKJIACTH
CBOi apryMEHTH B yMOBax, SIKi HE CTaBJATh il B HEBUTIAHE MOJIOXEHHS B
MOPIBHSIHHI 3 1HIIOK cTopoHow. Onnak, €CIUI pomyckae, mo MipKyBaHb
HaIllOHAJIbHOI O€3MEeKM MOXKYTh 3a IMEBHUX OOCTaBMHAX NPU3BOJIUTH IO
pollecyaTbHUX OOMEXEHb B CIIpaBax, sIKl 3a4ilMarOTh JACp>KaBHY TAEMHHUINO |3,
. 203, 216].

VY cnopasi x «Mipinamsim npotu Pociin €CII 30cepemxye cBoro yBary
Ha KITbKOX KITIOYOBHX IIO3MINSAX, IO JO3BOJISIOTH OOIPYHTYBAaTH IIiJICTaBH
OOMEXEHHs TMpaBa CTOPOHM 3aXUCTy IIOAO O3HAHOMIIGHHSM 3 yciMa
MarepiaiamMu JIOCYyJIOBOTO pPO3CIIyBaHHS, #AKi, SK 1 Mareplaaud 100
nposenennss HCPJI, mimnmsraiote 3acekpedyBanHio. [lo-miepiie, 0oOMeXeHHS
npaBa CTOPOHHM 3aXWCTy Ha O3HAHOMIICHHS 3 TaKMMH MartepiajaMyd TIOBHHHO
BIJINOBIJIaTH TPOIIECYATbHUM TapaHTisIM 1 OyTH BUNPABIAHUM 3aKOHHUMH
iHTepecamu. [lo-apyre, kareropii CEKpeTHHUX MarepiajiB, SIKI MOXYTb OyTH
NPUXOBAaHI CTOPOHOK OOBHHYBAUEHHS, TOBMHHI OYyTH BH3HAY€HI Ha
3aKOHOJIABUOMY PiBHI, OCKIJIBKU MOHSATTS 3aKOHHOCTI Ta BEPXOBEHCTBA 3aKOHY B
JEMOKPAaTUYHOMY CYCHUJIBCTBI BHMAararoTh, 1100 3aXOAu, IO 3a4ilaroTh

dbyHIaMEHTaJIbHI TIpaBa, Taki SIK MPaBO Ha CHPaBEIJIMBUN CYJOBUN PO3TIISI,
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Maju 3aKOHHY IOPUAMYHY MiJCTaBYy 1 BIAMOBIANU JTOCATHEHHIO iX 3aXUCHUX
¢bynkuiit. [lo-apyre, BaXXIUBOIO € POJb CYJIl, KU MOBUHEH 3HAWUTH OanaHc
MDK peati3alli€lo CyCIiJIbHUX 1HTEPECiB, IMOB’SI3aHMUX 13 30€peKEHHSIM TaEMHHUIII,
1 3HAYCHHSAM YM T[IOTCHIIIMHUM 3HAYCHHSM JOKYMEHTIB ISl 1HTEPECiB
oOBuHyBaueHoro. Ilo-tpere, oOMeXXeHHS TpaBa CTOPOHH 3aXHUCTy Ha
O3HAWOMJICHHSI 3 Marepiajamu, sKi MiJJISTaloTh 3aCeKpPeuyBaHHIO, MOBUHHO
YPIBHOBAXXYBATHCS MPOILECYATbHUMHU TapaHTisMu. [lo-uerBepre, HE €
MOPYIICHHSIM HEBIJIKPUTTS CTOPOHOIO OOBHMHYBAaY€HHS MaTepialliB, SKI HE €
JaCTHHOIO 11 mpaBoBoi no3uiii [1, rim. 195, 204, 197, 198, 199].

BucHOBKH 3 /J1aHOT0 JOCTiAKEHHS i NepPCHeKTHBH MOJAJbIIHX
PO3BiIOK y JgaHoMy HanpsiMi. TakuM YMHOM, BIJKPUTTS MaTepiaiB
JIOCYIOBOTO ~ pPO3CIiIyBaHHS, 30KpeMa THUX, MI0 CTaJd MIiJACTAaBOIO s
npoBeneHHd HCPJI, mae Bennke 3Ha4CHHS B paMKax 3MarajlbHOTO MPOLECY Y
KpUMIHAJIbHOMY TIpOBaKeHHI. L mporiecyaibHa Jiisi OB’ si3aHa Hacammepen 13
(GbOpMyBaHHSIM CTOPOHAMH CBOiX IMPABOBHUX TO3WIlINA Ta BU3HAYCHHS TaKTHKU
OOBHHYBAauUCHHS 1 3aXUCTy B cyJqoBoMmy mnpoBamxkeHHl. Y npakrtuii BC, BCY -
BOXJIMBOTO JDKEpesa KPUMIHAIBHOTO MPOIECYalbHOTO TpaBa, YCTaJICHOK €
IpaBoBa IMO3MIIisS, 3TIHO 3 SIKOIO BCl Marepiaiu, sIKi CTOCYIOThCS MPOBEACHHS
HCPJl, B ToMy 4ucii JOKYMEHTIB, SIKIi € MIJCTaBOIO I iX IPOBEICHHS,
N1JUISITaI0Th BIIKPUTTIO CTOPOH1 3aXMCTY. 3 1HIIOTO OOKY, HA BUKOHAHHS B3SITUX
VYkpaiHow MiXKHApOJHO-TIPABOBUX 3000B’s13aHb, 3riAHO 3akoHy Ykpainu «IIpo
BUKOHAHHS PIIIEHh Ta 3aCTOCYBAaHHS MPAKTUKU E€BPONEHCHKOrO Cyny 3 MpaB
moauany Big  23.02.2006 p. cyau Tpud  po3msiAl  cmpaB  3000B’si3aHi
3actocoByBaTu npaktuky €CII sk mxeperno npasa. 3 ananizy npaktuku €CILI
MO>KHA JIIATH BUCHOBKY IIPO T, IO MPABO CTOPOHH 3aXHCTy Ha O3HAHOMIICHHS
13 MarepiajaMHu JOCYJOBOTO PpO3CHIyBaHHS, IOB’S3aHUX 13 TPOBEIACHHSIM
HCP/I, He BBakaeThcsi aOCOMIOTHUM. Taka IpaBoBa IO3HIIIS € MEBHOIO MIPOIO
OMoO3ulliifHOK 0 Ti€i, ska Oyna cdopmynboBana BC Tta BCY. Tox,

3aKOHOMIPHO TIpH TMPaBO3aCTOCYBaHHI BHHHKATHME MpoOJieMa: SKOi MpaBOBOi
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no3uuii qorpumyBatucs cyay? Ha Hamry myMmky, ais Toro, 1mo6 3abe3nedyuTu
JIACHY pIBHICTH CTOPIH B IX MpPOLECYyalbHUX MOXKIMBOCTSIX Ta BpaxyBaTH
IHTepecH SK CTOpPOHM OOBHHYBAUCHHS, TaK 1 CTOPOHHM 3axHUCTy, IIJIKOM
OOIPYHTOBAHUM BBa)KA€EMO MOXJIMBICTH OOMEXEHHS MpaBa CTOPOHU 3aXUCTY Ha
O3HAMOMJICHHS 3 JIEIKUMU MaTtepianaMu, moB’si3aHuMu 3 npoBeaeHHsam HCP/I,
AKII0 Oyne 1oTpuMaHo HU3KY BUMOT, chopmynboBanux €CIIJI, sik cBoepiHOTO
€BPOMNEICHKOTO CTaHAApPTy. 30KpeMa, Take OOMEXEHHsS Oyae MpaBOMIpHUM Y
BUIIAJIKaX, SKIIO MiJACTaBU OOMEXKEHHS OyIyTh CIPSIMOBAaH1 Ha 3aXUCT BAXJIUBUX
CYCIUJIIbHUX  1HTEpECiB, OTPUMAIOTh 3aKPIIUICHHS Ha PIBHI  3aKOHY,
BPIBHOB@)XAThCA 1HIIUMU MPOLEAYPAMH, SIKUX TOTPUMYIOTHCS Cy/IOBI OpraHu Ta

He OYyTh HAJITO IIMPOKUMHU 32 OOCATOM.
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