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KBAJIIPIKALIIA 3AT'MBEJ JIIOAUMHU BHACJIIIOK BUNHEHHSA
TEPOPUCTUYHOI'O AKTY: IPOBJIEMHI ACIIEKTH
KBAJIM®OUKAIIUSA TNBEJIN YEJIOBEKA BCJIEJACTBHUE
TEPPOPUCTHUYECKOI'O AKTA: IIPOBJIEMHBIE ACIIEKTbBI
CRIMINAL SPECIFICATION OF MAN'S DEATH THAT OCCURS AS
A RESULT OF THE ACT OF TERROR: PROBLEM ISSUES

Anomauia. Y cmammi npoananizo8ano 80aiicms KOHCMpPYKYii «3acubens
M00UHUy, HasaeHoi y 4.3 cm.258 KK, i3 mouxu 30py 3aKOHO0A840i mexuiku, a
MAKONC MONCIUBICINL NPU  KPUMIHANbHO-NPABOGIL  Keaniikayii oxonieHHs.
3A3HAYEHOI0 KOHCMPYKYIEID PealbHUX HACHiOKi8 )y 6udi cmepmi O0OHI€l uu
KIIbKOX JNI00€l Y PI3HUX Nposeax (YMUCHUX abO HeoOepedsCHUXx) CmaeieHHs.
cyb’ekma 0o maxux nacaioxie. Chopmynvo8ano mpu OCHOBHI NiOX00U U000
supiulennss npooaemu keanigikayii Oiti cyb’ekma, AKUU BHACIIOOK GUUHEHHS
MepoOpPUCIMUYHO20 AKMY VMUCHO 3aN00is8 cMepmb JHOOUHI, 8 MOMY YUCIH i 3a
HaseHocmi obmsaxcyrouux obcmaeut, nepedoaverux nynkmamu 4.2 cm.115 KK.

Cohopmynvosarno npasuna keanigpikayii pisHUX npossie YMUCHo20 80UBCMEA Npu
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MepPOPUCMUYHOMY aKMi i3 NOCUIAHHAM HA NO3UYii, UCTO6IEHI Y NOCMAHOBAX
IInenymy BepxosHnoeo cyoy Ykpainu.
Knwuogi cnosa: 3acubenv noouHu, mepopucmudHutl axKm, OpUOUYHA

KOHCMPYKYIAL.

Annomayusa. B cmamve  npoananuzupoéarHo - KOPPEKMHOCHb
KOHCMPYKYUU «2ubeiv uenogexka», Komopas cgopmyauposana 6 4.3 cm.258
Yeonosnozo Kooexca Yxpaunvl, c mouxku spenusi 3aKkoH00amensbHou mexHuKu, da
MaKi#ce 803MONCHOCIb NPU Y20JI08HO-NPABOBOU KEAMUDUKAYUU NPeCcmynieHUlL
BKIIOUUMb 8 COOEPHCaHUe IMOU KOHCMPYKYUU pedilbHble NOCIeOCMEUs 8 8UOe
eubenu 00HO20 UMU HECKOJbKUX YeN08eK NpU pPA3TUUHBIX NPOABIEHUSX (opm
8UHbL OMHOcumenvHo maxux nociredcmsui. Cghopmynupoearno mpu nooxooa K
pewienuro  npobiemvl  Keanugukayuu — oeucmeull.  cyovekma, KOMOpbwll
8HOCNEOCMBUU  MEPPOPUCIULECKO20 AKMA YMBIULIEHHO HNPUYUHUL  2UOemdb
yenogeka, 6 MOM 4Yucie U Ko020d makoe NpuyuHeHue umeem nNPUSHAKU
npecmynjieHus, npeodyCMOMPEeHHO20 OmOelbHbiMU nyHKkmamu 4.2 cm.115
Yeonosnoco Kooexca Yxpaunvi. Cghopmynuposano npasuna Keamuguxayuu
PA3HbIX CUmMyayuli YMbIUIEHHO20 NpUYUHEeHUsl 2ubenu 4eno8exa 6cledcmeue
MeppOPUCMULECKO20 aAKMA, AaApeSyMEeHMUPOBAHHblE OMOETbHLIMU NPABOBLIMU
nosuyusmu Ilnenyma Bepxosnozo cyoa Ykpaunul.

Knioueevie cnosa: cubenv uenogexa, meppopucCmMuUYecKull — axm,

Iopuduqecmﬂ KOHCMPYKUYUAL.

Summary. The article contains the analysis of legal construction “man’s
death” in art.258, para.3 of the Criminal Code of Ukraine. The analysis is
focused on legislative technique. Also there is an attempt to answer the question
if the mentioned construction includes real consequences. Besides research is
aimed to suggest different answers which depend on the form of mens rea. There
are three ways of solution of the criminal situation where person commits act of

terrorism which becomes a reason of man’s death (NB: person’s attitude to the
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man’s death is willful). Investigation suggests specification (qualification) rules
of criminal situation that combines premeditated murder and act of terrorism.
Positions of the plenary of the Supreme Court of Ukraine are taken into account.

Key words: man’s death, act of terrorism, legal construction.

IlocranoBka mpodaemu. Hapa3i y xoHTekcti O0opoThOu VYkpainu i3
TEPOPUCTUYHUMHU  3JI0OYMHAMH Ta  TEPOPUCTUYHUMH  YIPYIIOBAHHSIMHU
MOYAaCTIIIATM BUMAJKA BUYMHEHHS BIAMOBIIHUX TEPOPUCTUUYHUX TMOCSTaHb,
BHACIIJIOK YOTO Yy CYAOBIM MpakTUlll YKpaiHU 13 HOBOIO CHUJIOIO 3 SBIISIFOTHCS
BUPOKH, SKI 3aCyDKYIOTh OCOOy-TepOpHCTa 3a CHPUYMHCHHS CMEPTEH
BHACJIJIOK 3IHCHEHHS TEPOPUCTUIHOI MisUTbHOCTI. Taka 0co0iMMBO 00TSIKYIOUA
oOcTaBMHA SK CMEPTh IMOTEPIJIOTO HE OTpuUMaja HaJISKHOI yBarum Yy
KPUMIHAJIBHO-TIPABOBIH JiTEpaTypi, X04a came ii KBasi(ikalis, Ha Hally AYMKY,
BUKJIMKA€ HAWOLIBII aKTyajdbHI NHUTAaHHS Y KOHTEKCTI CIIBBIJHOIICHHS 3
I[HIIMMHU ~ CKJIaJlaMH  3JI04MHY (Tepmr 3a BCE 3 YMHUCHUM BOUBCTBOM).
[IpaBo3acTocoBHA TIpaKkTHKa YKpaiHM Mmoo KBaidikamii  BiAMOBIIHOI
00CTaBMHHM HE BIJI3HAYAETHCS KOPEKTHICTIO, 10 1 OOYMOBIIIOE HEOOXITHICTH
chopMyJIIOBaTH  OCHOBHI  MIAXOAM  CIIBBIAHOIICHHS CKJAay  3J0YMHY,
nependoadeHoro 4.3 c¢1.258 KK 3 iHIIMMU 3T0YMHHUMHU TTOCSATaHHAMU Ha KUTTS
JIFOJTUHH.

AHaJi3 ocTaHHIX AocaigkeHb Ta myOJikamii. [Tutanns, noB’s3aHi 13
BUYMHEHHSM TEPOPUCTUYHHX TOCSITaHb 3a 3aKOHOJABCTBOM YKpaiHU Ta
3aKOHOJIABCTBOM TOCTPAISTHCHKUX KpaiH, OCTAaHHIMH POKAMH OCIHIKYIOTHCS
TaKUMH YKpPaiHCBbKUMHU Ta 3apyOikHuUMH BueHUMH K A.O. JlaHuneBchkuii, A.
bpuniantos, B. bypkoscbka, FO.B. I'aBpunin, JI.B. Cmupnos, B. AnTtunenko,
O.M. Koctenko, B.Il. Emenssnos, C.Y. Jlukaes, [.P. Mixee, C.M. MoxoHuyK,
X.C. Cadapos, JI.B. Hosikosa, M.B. CemuxkiH.

ITocranoBka  3aBaaHHsA.  3aBIaHHAM  I[LOTO  JOCHIDKEHHS €

3apONOHYBATH OCHOBHI TMIAXOAW Ta TMpaBWiIa KPUMIHAIBHO-TIPABOBOL
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kBamidikaiii CcUTyalli, MOB’S3aHUX 13 CHPUYMHEHHSIM CMEpPTiI JIFOJWHI
BHACIIIJIOK BYNHEHHS TEPOPUCTUIHOTO AKTY.

Buknan ocHoBHoro marepiaay. Hacamnepen ciijl 3a3Ha4uTH, 110 Taka
IOpUJIMYHA KOHCTPYKIIS (y TOMAIBIIOMY — KOHCTPYKIISA) SIK «3aruoeinb
JIOAVMHW» Yy KOHTEKCTi 1Hmmx crared OcobmuBoi Yactuau KpuminanbHOro
Konekcy Ykpainu (y nonansimomy — OYH KK) BugaeThcst BIanoro i3 TOUKH 30py
3aKOHO/IAaBUOI TEXHIKM y KOHTEKCTI TPAIUIIIIHO HEKOPEKTHUX KOHCTPYKIIIi
«3arubenp aroaei» (octaHHl HasBHI y Oaratbox ctarTsaix OY KK, 3o0kpema: 4.3
c1.110; u.2 ¢1.194; ¢1.196; ¢1.236 TOIIO).

€ oueBHIHUM 1 HE BUKJIWKAE MHUTAHb TE, IO HEOOEpEeKHE CIIPUINHCHHS
CMEPTI JIIOJIMHI TEPOPUCTUYHUM AaKTOM TIOBHICTIO OXOIUTHOEThCS 4.3 CT.258
Kpuminanenoro Kogekcy VYkpainm (y nomamsmomy — KK) 1 momarkoBoi
kBamikamii 3a 4.l cr.119 KK He morpelye; iHma piy, MO HA MPaKTHULI
BUMHEHHS TEPOPUCTUYHOIO aKTy 13 HEOOEPEKHUM 3amOITHHSIM CMEPTI JIIOIUHI
He nomupeHe. OCKUIBKM OCHOBHHMM CKJaJ 3JI0YMHY MICTHTh TaKy
aIbTEPHATUBHY O3HAKy $IK CTBOPEHHS HEOE3MEKU SKUTTIO JIFOJUHU, JO SKOi
Ccy0’€KT Ma€ CTaBUTHUCS YMHUCHO, TO 3a HasBHOCTI Takoi HeOe3eku HeoOepeKHe
CIPUYMHEHHSI CMEpPTI HE BUAAETHCA MOXIMBUM — 3alOJISHHS TaKOl CMEpTi
0ozail HEMPSIMUM YMHCIIOM TEPOPHUCTA BCE 3K OXOIUTIOEThCS. [3 Ipyroro 6oky, 3a
BIJICYTHOCTI y JisIX TEPOPUCTA 3a3HAYEHOI O3HAKM OCHOBHOTO CKJIAJy 3JI0OUYMHY
HE0OEpEeXKHICTh OO0 3aMOIISTHOI CMEPTI BCE K HE BUKIIIOYAE€Thcs. Hampukian,
y BUMAJKY, KOJU Cy0’€KT BUMHUB BUOYX Yy TI€BHIM CTaHIli METPO y HIYHUHN Yac
13 METOI0 3aNsKyBaHHS HACEJICHHs, MPUITYCKAIOUH, 10 y 1€ Yac Ha CTaHIii
HIKOTO HEMae, BTIM BUOYX CIIPUYHUHUB CMEPThH CTOPOXKA.

VY To#t ke yac mocTae MUTaHHs 100 KBamidikaiii aiil cy0’ekta, sIKUi
BYMHUB TCPOPUCTHYHUN aKT, BHACIIOK SKOTO HEOOEPEKHO 3aIOAITHO CMEPThH
KUTBKOM JIFOJISIM. AHAJTI3 03HAKU «3aru0Oelb JIIOAUHN» (OHIET) Aa€ TMiACTaBH IS
BHUCHOBKY, IO CMEPTh KUIBKOX IIFOJIeH HE MOXXe OYyTH OXOIUIEHAa TaKO

O3HaKoI0, a TOMy NoTpedye aoaaTkoBoi kBamidikauii 3a 4.2 c1.119 KK. Tobto
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nocrae mpoodjeMa: SKIIo 3arudesb /I He MOXKE OXOMUTH 3aru0esb OJIHIET
monuan  (BepxoBHMIA Cya BCTaHOBIIOE IHIIE: JUB. 30KpemMa a63.3 m.27
[TocranoBu ITnenymy Bepxosrnoro Cyny Ykpainu Ne3 Bim 26.04.2002 p. [1;
220]), Tak camMo 1 O3HaKa 3aruOeiib JIIOJUHH HE IIOBHHHA OXOILTIOBATH
3aIOIiSTHHS CMEPTI X04a O TBOM 0co0aM.

[HmIe nUTaHHS — MIOJO TOrO, YU OXOIUIIOETHCS YMHUCHE BOMBCTBO
koHCTpyKIiero 4.3 c1.258 KK. KBamidikauis aiit Tepopucta, Ikl Ipu BUNHEHHI
TEPOPUCTUYHOTO aKTy BUYMHUB yMHCHE BOMBCTBO JIIOJJMHHU, MOXKE BIJIOYBaTHCS
3a TaKUMU MAX0JaMHU:

1) oxorieHHS 3arvOesi JIFOJWHU, J0 3arOJisSHHSA SKOi YMHCHE CTaBJICHHS,
4.3 ¢1.258 KK;

2) xBajidikamis Iiif TOro, XTO CHPUYMHHUB TaKy 3aruOeib BHACIIOK
TEPOPUCTUYHOIO aKTY, 3@ CYKYNHICTIO 3JI0YMHIB, MNepeAadadyeHux 4.3
cT.258 Ta 4.1 yu BiamoBigHUMHU myHKTamMu 4.2 c¢1.115 KK;

3) xBamidikaris Iiii TepopucTa y 3a3HAYCHOMY BWITAJKy 3a BiJIMOBIIHOIO
4acTUHOO cTaTTi 258 (6e3 IHKpUMIHYBAHHS O3HAKU «3aru0eib JIOUHNY)
Ta 4.1 yu BiagnoBigHUME myHKTamu 4.2 cT.115 KK.

[IpoananizyemMo 3a3Hau€H1 MiAXOIH.

Kgamidikarris 3a3Hauenoi curyartii auimie 3a 4.3 ¢1.258 KK € nominyto4uoro
y mpaBo3acTocoBHiM mpaktuili Ykpainu. Cankiig 4.3 c1.258 KK cranoButh
no30aBneHHs1 Boii Bixm 10 g0 15 pokiB abo moBiuHe mo30aBienHs Boui. [lpu
IIbOMY JIOLUJIBHO TPHUITYCTUTH, IO BCTAHOBMBIIK CAHKIIIO y BHJ1 JIOBIYHOTO
1M030aBJICHHS BOJIi 3aKOHOJIABEIlh «HATSIKAE» HAa YMHCHHH XapakTep 3JI0YUHY,
nepeadayeHoro 4.3 cT.258, a ToMy 10JaTKOBO1 KBamidikamii aiii cy0’ekTa 3a
CTaTTel0, 110 TepeAadadae BIANOBIIAIBHICTH 3a YMHUCHE BOMBCTBO, HE
BUMAara€eThCsl.

[lomo mpyroro miaxomy, KU MO CyTi CYyIIEpEeYUTh MEPIIOMY 1 3arepedye
OXOIUICHHSI KBaTi(iKyIOUOI0 O3HAKOIO «3arudesib JIIOJAUHI» YMUCHOTO BOMBCTBA

JIIOJTMHU, MO’KHA HaBECTH TaKl apTyMEHTH, SIK1 JOBOJIATHh MOTO KOPEKTHICTh.
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[To-nepmie, B OY KK HasiBHI # 1HIII TOA10HI KOHCTPYKIIT «TISTHHS ..., IO
COpUYMHWIO 3arubens Jroged  (moamnHu)y». IlomiGHI  KOHCTpyKWii y
MPaBO3aCTOCOBHIN MpakTHIll YKpaiHU 3a HEOOEPEKHOIO CTaBJICHHS /10 CMEPTI
KBaTI(DIKYIOThCS JIMIIIE 13 TMOCWJIAHHSAM Ha BIJMOBIIHY YacCTHHY CTaTTI, SKa
nepeabavae 3a3HadeHy KOHCTpykiito (Hampukmian, 4.2 cr.194 KK). Illomo
YMHCHOTO CTaBJICHHS JI0 CMEPTI MpH BUMHEHHI BIJMOBIIHOTO JiSIHHS HAasBHUM
opientup y a63.3 n.7 [loctanoBu Ilnenymy BepxoBHoro Cyny Ykpainu Ne2 Big
07.02.2003 p. (mamam — IIMIBCY No2) : «mii ocoOu, sika YMHUCHO BYMHHIIA
3nmounH, mnepeadadenuit c¢r.147 KK 1 ymucHo BOWia 3apydyHHKa, MaroTh
KBaTi(hiKyBaTHUCS 3a 4.2 II€1 CTATTI 32 O3HAKOIO CIIPUYMHEHHS TSHKKUX HACIIJIKIB
i3am3 u.2 ct.115 KK [2; 246]». [1o cyTi KOHCTPYKIIisSI «3aXOIUICHHS 0COOU SIK
3apy4YHUKa ..., 10 COPUYMHWIO TSDKKI HACHIJIKK» aHAJIOTiyHa KOHCTPYKINi
«TEPOPUCTUYHUHN aAKT ..., IO MPHU3BIB JI0 3aruOeni JIIJAUHW», a TOMY HasBHI
M1JICTaBH 3aCTOCOBYBaTH BijnoBiaHe noyoxeHHs [ITIBCY No2 3a ananoriero.

[To-gpyre, cankiis 4.3 ¢1.258 KK € imentuunoro cankiii 4.2 ct.115 KK;
32 yYMHUCHOTO CTaBJICHHS JI0 CIOPUYMHEHHA CMEpPTI MpU BUMHEHHI
TEPOPUCTUYHOTO aKTy BOAYaIOTHhCS O3HAKM KOHKYPEHIli YacTHMHH 1 LLIOTO,
npaBWwiIo KBamidikaili $SKoi 3a TOTOXKHOCTI CaHKILIM BIAMOBIIHUX HOPM
pexoMeHy€e KBamihiKyBaTH BIAMOBIAHI JIii 382 CYKYIHICTIO 3JI0YHHIB.

[To-tpeTe, a63.5 m.17 [IIIBCY Ne2 [2; 252] BcTaHOBIIIOE, IO «ITiJ] PaHiIIe
BYMHEHUM YMHCHUM BOMBCTBOM PO3YMIIOTHCS ... YOMBCTBA, BIAMOBIAAIBHICTD
3a ki nependaveHa iHmmMmu ctatTamu KK (crarri 112; 348; 379; 400; 1.4
ct.404, c1.443 KK 2001 p. yn BiamoBigHi crarti KK 1960 p.)». Ilo cyti ue
nosioxkeHHst [IIIBCY MokHa TiaymMauuTu SIK Take, sIKE BCTAHOBIIIOE TMEPEITiK
crateil OY KK, B sikMX HasBHE 3alOAISSHHSA CMEPTI 13 YMUCHOIO (DOPMOIO BUHU
(13 mo3uuiii BepxoBHoro cyny Ykpainu), a Tomy il OpMyrOTh NOBTOPHICTbH
mozo cratti 115 KK. 3aznaunmo, mo 4.3 c1.258 KK y 3a3HaueHOMy MOI0XKEeHHI
BIJICYTHSI, @ TOMY HasiBHI MiicTaBu BBaxaTH, o BCY He posrisgae 4.3 cT.258

KK sk Taky, 110 0XOITI0O€ yMHUCHE CTaBJICHHS IO CMEPTI.
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OpHak Takui OpIEHTUP HE MOXHA BBa)XaTH TMOBHICTIO IPYHTOBHHM, SIK 1
apryMeHT y 1ijiomy, ajxe 3a3HaueHe nosnoxenns [IIIBCY Ne2 neGesmiactaBHO
KPUTUKYETHCS BUCHUMH SIK Take, 10 HE mependadyae BCiX PI3HOBUAIB YMUCHUX
BOMBCTB, mnepeadaueHux OcobmuBoio wyactuHol KpuminansHoro Kopekcy
VYkpainn (Hamami — OY KK). 3okpema JLII. bpuu, sika mpoanamizyBana
3azHadyeHe nosoxeHHs [ITIBCY, Bin3Hauae, 110 HaABHUN y HbOMY TEpENIK HE
OXOTUTIOE BCIX CKJIAJIB 3JI0YMHIB, Cy0’ €KTHBHA CTOPOHA SIKUX XapaKTEPU3YETHCS
YMHUCHUM CTaBJIEHHSIM JI0 CMEpTI JIOAUHU. [0 cTaTeil, B AKUX TaKOXX HasBHE
YMHUCHE CTaBJICHHS JI0 3aMOJISIHHS CMEPTI, aJie K1 He 3a3HauYeH1 IJIEHYMOM, LI
aBTOP TAaKOX BIIHOCHTH 4.3 ¢T.258; 4.2 ¢1.439; cT1.442; u.2 c1.438 KK [3; 183].
Crnpasni, a63.5 11.17 1i7IKOM HEOOTPYHTOBAHO 3 OTJISIy HA 3a3HAUYEHE HE BMIILY€E
4.l c1.442 Ta 4.2 c1.438 KK, omnak momo 4.2 cT.439 Ta 4.3 c1.258 KK
OJTHO3HAYHWX HOPMATHBHHX ITJICTaB CTBEP/KYBATH PO OXOIUICHHS YMHCHOTO
3aIoJIISIHHS CMEPTI B MEXKax IUX CKJIAJIIB 3JI0YMHY HEMAE.

Brim Bce x Apyruil miaxi y KOHTEKCTI aHAJOTIYHUX KOHCTPYKIIN B
iHmux HopMax OY KK, sxi micTaTh Moai0HI KOHCTPYKIIii, Ta BUIIEHABEACHUX
apryMEHTIB BUJIA€ThCS OOTPYHTOBAHUM.

Tpetiii miaxiag € 1AEHTUYHUM JPYromMy, OJHAK BIAPI3HAETHCA TUM, IO
HACIIOK «3aruOenb JoauHu» y Mexax cr.258 KK He iHKpuMiHyeTbCs, Yy
pe3yabTaTi YOTO YCYBA€EThCS MOJBIMHE 1HKPUMIHYBaHHS cMepTi. Takuid miaxif
BUJIAE€THCS OLIBII KOPEKTHUM TOPIBHSHO 13 JApYruM. SIK apryMeHTH y Horo
MIITPUMKY MOYKHA 3aCTOCYBaTH BCl BHINE3a3HAUYCHI apryMEHTH IIOJI0 JPYTrOro
nigxoay. Okpim 1poro, adzamu 5-6 m.13 IloctanoBu Ilnmenymy BepxoBhHoro
Cyny Vkpainu Ned Big 26.04.2002 p. € OpieHTUpPOM, SIKMM MOXKE MiJJIsTaTH
3acToCyBaHHIO 3a aHaioriero a0 cT.258 KK, amxe MICTATh po3’sICHEHHS 100
noaioHoi koHeTpykiii y cT.314 KK («He3akoHHE BEACHHS ..., BHACHIIOK SKOTO
HacTajga CMEpPTh TMOTEPIIOTO», IO BHUAAETHCS 1JEHTUYHUM KOHCTPYKITIT
«TEPOPUCTHUYHUN aKT ..., IO CIOPUYUHUB CMEPTh JIIOJWHKMY»). 3a3HAuYCHE

MIOJIOXKEHHS PO3’ACHIOE, IO JiJIs KBamidikailii giii BuHHoro 3a 4.3 c¢t.314 KK nii
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BUHHOT'O MalOTh XapaKTEePU3YBATHUCS MPSAMHUM YMHUCIOM IOA0 HACHUIBHUIBKOTO
BBEJICHHS B OpraHi3M JIIOAMHM HApKOTUYHHX 3aco0iB UM PEYOBUH 1
HCOOEPEIKHICTIO 1040 HacTaHHsA cmepti [4; 229]. IlnsxoM CHCTEMHOTO
TIYMau€HHsS 3a3HaueHMX a03alliB MOXHa 3pOOUTH BHCHOBOK, IO O3HAaKa
«CMEpPTh TOTEPIUIOTr0» 3a HASBHOCTI YMHCHOTO CTaBJICHHA [0 Hel, He
iHKpuMiHyeTbcss vy Mexax 4.3 ct1.314 KK, a BigoOpakaeTbcs IUIIXOM
kBasiikarii nid cy6’ekTa JOJATKOBO 3a 4.l UM BIANOBIAHUMHU MYHKTaMH 4.2
ct.115 KK. Ha namy aymky, s 3a0e3lnedeHHs €IHOCTI CYJI0BOi IMPaKTUKH
VYkpainu kBamdikariis 4.3 ¢1.258 KK nmoBuHHa Bii0OyBaTUCA 32 TUMH X CAMUMH
npaBUiaMH, SIKI BCTaHOBJIEHI Yy 3a3HaueHuUx mnonoxeHHsx [IIBCY momo 4.3
ct.314 KK.

Ha namy aymky, KOXeH 13 3a3HaY€HUX MIAXOJIB HE MOXKE BBa)KaTHUCS
OJHO3HAYHUM, OCKIJIBKH MICTUTH II€BHI HEJIOIKH.

3okpemMa IMIOAO TEpIIoro Tmiaxoay (came TakKuil IMIAXia — [IOA0
TEPOPUCTUYHOTO AaKTy, IO CHPUYMHUB CMEPTh JIOJAWHU, 10 SKOI CyO’€KT
CTaBUTHCA YMHCHO, IMIATPUMY€E CYJ0Ba TMpakTUKa YKpaiHh) MoOxe OyTu
MOCTABJICHO TAaKe MUTAHHA: K Y TAKOMY BUTAJKY KBaIi(iKyBaTH /il TEPOPHUCTA,
KWW BHACHIJIOK TEPOPUCTHUYHOIO AaKTy YMHCHO 3aloJisiB CMEPTh KUIBKOM
JIFOIIM?

Y 1aHOMYy KOHTEKCTI CJiJI HABECTH TaKWUH CyJOBHA BHPOK [5]:
OCOBA 16 3a momepeaHbOI 3MOBOIO TPYIoOK 0ci0 13 OOBHHYBaUYCHUM
OCOBOIO 2 Ta IHIUMHU HEBCTAHOBJICHUMH CYJ0M 0COOaMH, JIIFOYH BiIIMOBIAHO
JI0 PO3POOJICHOTO TUIAHY 13 METOI0 BHUKOHAHHS TEPOPUCTUYHOTO AKTY, MIJ 4Yac
3MIIICHEHHS] aBTOMOO1IEM MaHEBpPY Ha MEPEXpecTi MPUBEIH OJHOYACHO Y Jit0 2
MIHHU, B pe3yJbTaTl 4oro OyJio ypakeHO aBTOMOO1JIb Ta 0ci0, sIKi epedyBaiu y
HbOMY. [3 METOI0 MOBHOrO 3HUINECHHS aBTOMOOUIS Ta 0cCi0, sKi mepedyBaiu y
HBOMY, CIiBy4acHHKamMu Oyio 3aiiicHeHo 2 moctpiunu 13 PIII y nmiBy yactuny
aBTOMOOLIISL 32 HANpSMKOM pPyXy, 4uMM Oyino #oro 3HMIEHO. BHacmigok

3a3HauYEHUX i JABO€ 0cCi0 3aruHysj0, JOBOMa OTPUMAHO TSDKKI TIJIECHI
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VIIKOJKEHHS, JBOMa — JIErKl TIJIECHI YUIKO/DKEHHS, a TaKOX 3HHUILIEHO
aBTOMOO1JTb, 1110 TIPU3BEJIO 0 3aMO/ISTHHS 3HAYHOI MaTepiasibHOT IIKOH.

Bignosigni aii Ocobu 2 kBamidikoBaHo 3a 4.1 CT.2583; 1.3 ct.258 KK. V¥V
JTAHOMY KOHTEKCTI HaroJiollyeMO Ha TOMY, IO JOCTATHIX MiJcTaB (HacaMIiepea
HopMaTuBHUX) oxonuTH 4.3 c¢T1.258 KK Hachigok y BHI 3amOISIHHS CMepTi 2
ocobam HeMae.

VY manomy pasi mpobiieMa MmoA0 MEpIIoro MigXoay MOKe OyTH HaBiTh
OUIBII IIMPOKOIO: SIK Y BUMAAKY OXOIUIEHHS YMHCHOTO BOMBCTBA JIFOJMHH 4.3
cT.258 KK BigoOpa3uTu iHIIN OOTSXKYyH4Yl OOCTaBUHHW YMHCHOTO BOMBCTBA, SIKI
3akpimyieHo y nyHktax 4.2 cT.115 KK (mopeyHo 3a3HauuTH, 10 MO CYTI
BHUII[€3a3HAYEHA MpobdiieMa Moa0 KBamidikaiii YMUCHOrO BOMBCTBAa JBOX OCIO
TaKOX 3BOAUTHCS JO UIOWHO 3a3HAYEHOTO NHUTAHHS, aJKe Take BOWBCTBO
nepenbavene n.l 4.2 cr.115 KK)? V 3a3naueHomy koHTekcTi a03.5 m.12
[MIIBCY Ne2 Bcranosmoe [2; 249], mo skmo yMHCHI BOMBCTBa, mependaycHi
crartamu 112, 348, 379, 400, u.4 ct1.404, c1.443 KK (akueHtyemMo yBary Ha
TOMY, IO 3a3HAYEHUN TEPEeIiK CHellalbHUX CTaTed 30IraeThCs 13 MEPENiKOM,
HaBeneHnM B a03.5 m.17 TIIIBCY Ne2) BumHeHi 3a I1HIIMX OOTSIKYHOUUX
oOctaBuH, mnepeadavennx 4.2 cr.115 KK, nii BuHHOI 0cOOM TakoX
KBaM(IKyIOTbCS 32 BIAMOBIIHUMH IyHKTaMH I11€i cTaTTi. 3 OAHOrO OOKY
3BEPTAEMO yBary, mo 3HOBY k Taku 4.3 cT.258 KK y 3aznauenomy I[IBCY
MEPENIIKOM HEeMa€, OJHAK 13 JPYroro OOKy JIOTIKY I[LOTO MOJOKEHHS MOXKHA 1
TAYMAauuTd 1 y TakuWd CHoci0: cheriaidbHl CKIaAd YMHUCHHMX BOWBCTB,
nepenbayeni B 1HmmMX HopMmax OY KK, BcTymawooTh y KOHKYPEHIIO
KPUMIHAJILHO-TIPABOBUX HOPM (30KpeMa KOHKYPEHIIIIO 3arajbHoi 1 CreriaibHOi
HopmH) 13 4.2 cT.115 KK He y minomy, ane numie B acleKkTi OKPeMOro MyHKTY
4.2 1i€l crarti (y JaHOMY pasi, OCKUIbKM Y 3a3HAYEHUX CTATTAX MAETHCS MpO
YMHCHE BOMBCTBO CIELIAJbHUX MOTEPIUINX, — KOHKYpYye jauie 1.8 4.2 cT.115
KK). Inmni nmyHKTH y Taky KOHKYPEHIIIO HE BCTYIalOTh, & TOMY TEXHIYHO

3aBXKJIU MIAJISATaI0Th KBaTi(iKalii 3a CyKyHICTIO 3JI0YHHIB.
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ToMy y JaHOMy KOHTEKCTI MOCTa€ TMOJAJbIIE MUTAHHA: 13 SKUMHU
nyHktamu 4.2 cr.115 KK moxe koHkypyBaTtu ckiazg 4.3 c1.258 KK? Ha namy
JTYMKY, €IUHUM IYHKTOM, 13 SIKUM y JIaHOMY KOHTEKCTI MOXYTh BOadaTHcCs
O3HAaKM KOHKYPEHIIll 3arajibHOi 1 creriansHoi HopMH, € 1.5 4.2 c1.115 KK.
Ockisbku 00’ €KTHBHA CTOPOHA CAMOTO TEPOPUCTUYHOTO aKTy (IIOMpaBaa 3HOBY
K TaKu cepell allbTepHATUBHUX JiSHb) MICTUTh BUMHEHHS BUOYyXYy, MiImNany,
IHITUX Ji#, K1 CTBOPIOBATIN HEOE3MEKY IS KUTTS YH 3[I0POB’ S JIIOIMHHM, a TaKi
Jii 32 MEBHUX YMOB MOXKYThb BB&XAaTHCS CIIOCOOOM, HEOE3MEUHUM JUJISl SKUTTS
O0aratbox oci0, To 1HKpuMiHyBaHHsA 1.5 4.2 cT.115 KK 3a Takux yMoB He
BOAYaeThCs K HEOOX1HE (OHAK CIiJ 3BEpPHYTH yBary: cami 1o codi BUOyxu ta
HiNIaTH HE € 1HIUKATOPOM CIOco0y, HEOE3MEeUHOTo IS KUTTS KUIBKOX 0Ci0).
YMucHe BOMBCTBO 32 HAsBHOCTI I1HIIMX OOTSKYHOUMX OOCTaBUH, BUHMHEHE
BHACIIIJIOK TEPOPUCTHYHOTO aKTy, TMOBHHHO, HA HAIIy IyMKY, ITiJJISTaTH
OKpeMii KBamidikarlii 3a BimoBiHUMHU TyHKTamMu 4.2 ¢1.115 KK.

3BiJICH BUILUIMBAE ¥ 1HIIMN BHCHOBOK: SIKIIIO YMHCHE BOMBCTBO MijJ Yac
TEPOPUCTUYHOTO aKTy BUMHEHE 0€3 OOTHKYIOUMX Ta MOM SIKIIYIOUMX 00CTaBHH
(take, mo nependavene 4.1 ct.115 KK) — okpemiit kBamidikaiiii Take BOUBCTBO
HE MOBUHHO IJISITATH: BOHO OXOIUTFOETHCA cKi1aaoM 4.3 ¢1.258 KK.

Ha#iGinpmn ckiagHOI0 y 3a3HAYEHOMY KOHTEKCTI BUJAETHCSA MpobiieMa
KkBamiQikaii Al ocoOu, sika BYMHUIA TEPOPUCTUUYHHMMA akT, CIPSIMOBAaHUN Ha
1030aBJICHHS KUTTS TEBHUX CHEIaTbHUX MOTEPHUINX, TIepen0adyeHUX CTATTAMU
OY KK, siki 3a3Haueni y a03.5 m.12 [IIIBCY Ne2.

Ilepen TuM sk Oe3nocepelHbO MEPEHTH M0 aHamizy Ii€i mpodiaeMu
aKIIEHTYEMO yBary Ha TOMY, IO KOHCTPYKIII HE3aKIHYEHOTO 3JIOYMHY HE
nommmproetbest Ha 4.3 cT.258 KK. Takuii BUCHOBOK TIpDYHTYETHCA Ha
dbopmymoBanHi 4.3 cT1.258 KK: «aii ..., 110 npu3Benu...». AKIIEHTYEMO YyBary
Ha TOMY, IO JIIECTIOBO «IPHU3BEIN» JOKOHAHOTO BHIY 1 HE XapaKTepU3y€e caMe
JisiHHS (BOHO CTOCY€TbCSI HACHiIKIB TaKOTO MJisiHHA), @ TOMY IIOBHHHO

nepeadayaTH HACTaHHS PEATbHOTO HACIAKY — CMEPTI 0COOH.

International Scientific Journal “Internauka” hitp://www.inter-nauka.com/



International Scientific Journal “Internauka” hitp://www.inter-nauka.com/

I3 ngpyroro Ooky, crarTsMm, ski nepeadadaroTh BIAMOBIIAIBHICTH 3a
BOMBCTBO CIEIIaJIbHUX MOTEPHUINX, MPUTaMaHHA KOHCTPYKIIS «IOCSITaHHS»,
dKa Trependavae BIAMOBINAIBHICTh 3a 3aMaxX SK 3a 3aKiHUYEHUH 3JI0YHH
(mampukian, ct.379 KK).

Tomy, Ha Hamy aymKy, KBamidikamis aiifi ocoOH, sKa BUYMHUIA
TEPOPUCTUYHUIN aKT, CIIPSAMOBAHMM, HANPUKJIIAJ, HA 3alOJISHHS CMEpTI CYJUII,
SKIIO Taka CMEpPTh pealbHO He Hactana, BiAOyBaeThcs 3a 4.1 abo 2 (3a
HAssBHOCTI BIAMOBIIHMX KBamidikyrounx o3Hak) cT.258 KK 3 000B’s13xk0BUM
IHKpMMIHYBaHHSIM O3HAaKW «CTBOpPEHHs HeOesneku ais kuTTs» Ta cT1.379 KK.
KBamidikaiis Takux e A1 3a HASIBHOCTI IHIIUX KBaJl(IKyrOUMX OOCTaBHH,
nependoadeHux myHkramu 4.2 cr. 115 KK BigOyBaeTbest Takox 13 MOCHIAHHSIM
Ha 4.2 a0o 3 cT1.15 Ta BianosiaHi nyHktu 4.2 cT.115 KK.

Sxmo Taka cMepTh peadbHO HacTaja — KBamiikamisa [id  ocodu
BiIOyBaeThes 3a 4.3 ¢1.258; ¢1.379 KK, a 3a HasgBHOCTI i 1HIIUX OOTSHKYIOUUX
oOctaBuH, nependavyeHux myHktamu 4.2 cT.115 KK, — Takox 13 mocugaHHIM Ha
BianoBiaH1 myHKTH cT.115 KK.

Bumesasnauenuit  miaxig, Ha  HANLy JyMKY, HalOUIbII  MOBHO
Y3rOJKY€ETbCSI 3 OpleHTUpaMu 100 KBajidikaiii yMHCHOTO BOWBCTBA,
nependayeHumu y [ITIBCY No2.

Otrxe, ckiman 4.3 cr.258 KK He NOBHHEH OXOIUIIOBATH OOTSXKYIOUl
oOcraBuHM, TmiependadeHi nyHktamu 4.2 cr.115 KK, oxpim oOcraBunu,
nependayenoi m.5 4.2 ct.115 KK, sika 3a meBHUX yMOB MOKe OyTH OXOIJICHa
ckiagoM 4.3 ¢1.258 KK.

Takuit migxig MOXKHA TPOJESMOHCTPYBATH 1 Ha MPHKIAAl BUPOKY [6]:
OCOBA 18 npunapkyBaB aBTOMOO1Jb HEMOJATIK BOK3aJly OJIU3bKO 2 TOIWHU
HOYl. ABTOMOOUIHL OYB TMOMNEPEIHbO OOJATHAHUM BHOYXOBUM IPUCTPOEM,
JIETOHATOP SIKOTO CYO’€KT MiJI’€AHAB JO aKyMyJsAaTOpa Ta, BUKOPUCTOBYHOUH
TOJIMHHUK SIK TallMep, 3/1IMCHUB BiJICTpOUYeHHs BUOYXY Ha 12 roguH. BHacmiok

BUOYXy 6 0C10 mopaHeHo, a 0JHa 0co0a 3aruHya.
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Hii OCOBUM 18 y 3a3HaueHOoMy BUMaAKy KBajidikoBaHo 3a 4.2 cT.27, 4.3
ct.258 KK. V 3a3HaueHomy BuUNaJKy HasBHA JIMIIE Taka KBali(ikyroda o3HakKa,
nependayena 1.5 u.2 cr.115 KK, omHak Taka oO3HaKa J0JaTKOBO HeE
KkBasi(hikoBaHa Cy0’€KTY.

[Ilogo apyroro miaxoxy, Skuii mepembadae KBami(ikaiito yMHCHOTO
BOuBcTBa 3a 4.3 ¢1.258 KK Ta 4.1 yu BianmoBigaumu myHktamu 4.2 c1.115 KK,
HAWOUTBII HEIOPEYHUM BHAAETHCS TOJBIMHE IHKPUMIHYBaHHS YMHCHOTO
BOMBCTBA MPU TOMY, 10 (PAKTUYHO BUMHEHE JIUIIIE OJHE BOMBCTBO.

Tpetiit miaxix BHAAETbCS HAM HAWOLIBIN JOIIIBHUM, aJKe caMme
MPaBO3aCTOCOBHUN OPIEHTUP II0JI0 HHOTO, HaBeAeHUN y a03.5-6 m.13 TIIIBCY
mo/10 aHajoriyHoi KoHCTpykiii y 4.3 c¢1.314 KK oOrpyHTOBYE HEOOXIJIHICTD
BIJIOOpaKE€HHS OOTSDKYIOUMX OOCTaBHH, NepeAdadyeHux NyHKTaMud 4.2 cT.115
KK.

BucnoBku. OTXe, BIJNOBIJIHO IO BHINE3a3HAYEHUX aPryMEHTIB Ta
3ayBak€Hb, Ha Hally JIyMKY, KBamidikaiis 3aruOeni JIOAUHU BHACIIIOK
BUYMHEHHS TEPOPUCTUYHOTO aKTy MOBUHHA B1I0YyBaTHCA 32 TAKUMU MTpaBUJIaAMU:

1) HeoOepexHE 3aMoMisIHHSA CMEPTi OJHIM JFOJMHI TOBHICTIO OXOIUTIOETHCS
4.3 ¢1.258 KK Ta nogatkoBoi kBamidikarii 3a 4.1 c¢1.119 KK He notpebye;

2) HeoOepe)kHE 3aloJisSIHHSA CMEpTI JBOM Ta Oijbllie JFOACH Tijajsrae
KBamQikaiii 3a CyKyHHICTIO 3JIOYMHIB, nependayeHux 4.3 cr.258; 4.2
ct.119 KK.

3) BUMHEHHS YMHCHOTO BOHMBCTBA 0€3 OOTSHKYIOUMX Ta MOM’SIKIIYIOUHX
obctaBuH (mependayenoro 4.l cr.115 KK) moxe Oytu oxomseHe 4.3
ct.258 KK;

4) 3a HasABHOCTI KBaiiKyl0OuuxX OOCTaBHH, MepeA0aYeHUX MyHKTaAaMH 9.2
ct.115 KK, xBaniikarnisi noBUHHA BiI0yBaTUCS 3a CYKYMHICTIO 3JI0YUHIB,
nepenbayeHux 4.3 c¢r.258 (um iHmmMu dvactuHamu cT.258 KK 6e3
BIJIOOpa)KEHHSI CHPUYMHEHHS CMEPTI JIIOJWHU, TependadyeHoro y 4.3

c1.258 KK — BiiMOBIAHO A0 TPETHOTO MiAXO/AY, HABEIEHOTO y CTaTTi) Ta
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3a BiAnoBigHUMH NTyHKTamMu 4.2 cT.115 KK; 3a nmeBHUX 00CTaBUH yMHCHE
BOMBCTBO, mependauene m.5 4.2 cr.115 KK moxe Oytu oxomneHe 4.3
c1.258 KK;

5) KOHCTpPYKIIi HE3aKiHYCHOro 3JI04YMHY (rOTyBaHHS abo 3amaxy) He
MOBUHHI TOMIMPIOBATUCA HA CKJIAJ 3JI0YMHY, mependoadeHnii 4.3 cT.258
KK; BiH iIHKpUMIHY€EThCS 0CO01 JIUIIIE 32 HASBHOCTI PeajlbHOTO HACTIAKY Y
BHUJII CMEPTi 0CO0OM;

6) ymHCHEe BOMBCTBO IPH TEPOPUCTHYHOMY aKTi CIICLIaJBLHOTO MOTEPIILIOro
NOBUHHO KBamidikyBatucs 3a 4.3 c1.258 Ta crartamu OU KK, ski
nepeadavyaroTh BIAMOBINAIBHICTh 3@ MOCSTaHHS HA XKUTTA CIELialbHOTO
MOTEpPIUIOTO, 3a  BIACYTHOCTI  IHIIMX  KBaTM(iKyIOUUX  O3HAaK,
nependaueHux nyHkramu 4.2 cr.115 KK; 3a HagBHOCTI Takux
KBaJTi(DIKYIOUUX O3HAK TAaKOX HEOOXIIHMM € MOCHWJIAHHS Ha BIAMOBIIHI
nyHKTH 4.2 cT.115 KK

7) BUMHEHHS TEPOPHCTUYHOTO aKTy, CIPSIMOBAHOTO Ha 3alOMisIHHS CMEpPTI
CHeIlaIbHOMY MOTEPIIOMY, SKIIO Taka CMEpPTh peallbHO HE HacTaja,
nijyisirae Kpam@ikaiii 3 ypaxyBaHHSIM TIOJOXKEHb IIOJI0 KOHCTPYKIIIH
HE3aKIHYEHOro 3J04uMHy 3a 4.1 abo 4.2 cT1.258 T1a crarrero, sika
nependayae BIAMOBIAAIBHICTh 3a 3aMOAISSHHA CMEPTI CHEIlaJbHOMY
noTepnijoMy. SIKIIO X HasgBHI TaKOX 1 1HII OOTSKYHO4i OOCTaBHHH,
nependadeHi nmyaktamMu 4.2 cT.115 KK, Takox HE0OXi1THUM € IMOCHIIaHHS
y dopmyni kBamdikarii Ha 4.2 (3) c¢r.15 Ta 3a3HadeHi MyHKTH 4.2 ¢T.115
KK.

VY minomy kK Taki MiXOAX HE MOXKYTh BBOKATHUCS BUYEPITHUMU 1, HAa HAIITy

JTYMKY, HasiBHA HEOOX1AHICTh MOJATBIINX TOCTIKEHb 3a3HAUYCHOI MPOOJIEMHU.
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