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FOpuouueckue nayxu
BAKYJIMHA JIOBOBb BJIAJJIUMHUPOBHA
’KYPABJIEB IMUTPUH EBTEHLEBUY
CMyOeHmuvl IPUOUecKo20 haxyibvmema
Hayuonanvnoiii uccneoosamenvcrkuit Mopoosckuti 20cyoapcmeeHHbll
yuusepcumem um.H.I1.Ozapesa

2. Capanck,Poccus

TPETEHCKOE PA3SEUPATEJIBCTBO KAK AJTIbTEPHATUBHBIMI
CHHOCOB YPEI'YJIUPBOAHUA KOH®JIUKTOB

JIo HemaBHErO BPEMEHM pa3pelICHUE KOH(QUIMKTOB B CyJeOHOM
pa3dupaTenbCcTBE HOCWJIO TIOBCEMECTHBIM XapakTep, HO C pa3BUTHEM
COBPEMEHHOT0 OOIECTBa, TIOBBIIMIEHUEM IPABOBOM KYyJbTYypbl YelOBEKa
YBEJIMYWIICS UHTEPEC K YPETYIUPOBAHUIO CIIOPHBIX CUTYyalluid BO BHECYICOHOM
pa30OupaTeNbCTBeE.

K BHecyneOHOMY pazOupaTeNbCTBY OTHOCAT aJbTEPHATHBHBIC CIIOCOOBI
pasperieHus: KOHQIIMKTOB. AJIbTEpPHATHBHOE pa3pelIeHHE IMPAaBOBBIX CIIOPOB
OPUHATO paccMaTpUBaTh KakK OJUH M3 CIOCOOOB paspelleHHs pa3HOIJacuil ¢
MOMOILIbIO  aJIbTEPHATUBHBIX (HErOCYJNapCTBEHHBIX) (OpM. AJbTEpHATUBHBIC
dbopMbl  pasperieHuss MPaBOBBIX  KOH(MIUKTOB — O3TO COBOKYIHOCTH
OTpEIENEHHBIX MPHEMOB, CIOCOO0B M MPOLEAYpP, KOTOpbIE HANpaBieHbl Ha
paspelieHrne MpaBoOBOTO KOH(IWKTA, MPUMEHSEMBIX 0, BO BpeMs WJIH BHE
cyaebHoro pasoupatenscta [3, ¢. 90]. JlaHHbIe crTOCOOBI Pa3HOOOPA3HbBI, OHU
BKJIIOYAIOT B €0 MHOXECTBO (opM paspemieHus KOH(JIMKTOB, HO
IPEUMYIIECTBEHHOM BCE YK€ 0CTAeTCs TPeTeiCKoe pa3oupaTeIbCTBO.

['maBHBIM yCIOBHEM pa3BUTHSA JAHHOTO aJbTEPHATUBHOTO CIocoba
COCTOMT B 3aWHTEPECOBAHHOCTH YYAaCTHHUKOB TPaXKJAaHCKOro o0opoTa B

OPUMEHEHUU  TpeTeiickoro  paszdouparenbcTBa.  OTiaMuusi  TPETEHCKOTO
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CYZIONIPOU3BOJICTBA OT FOCYIAPCTBEHHOTO SIBJISIIOTCS TEMU aCIEKTaMHU, KOTOPbIE
3aMHTEPECOBBIBAIOT TpaxaaH. JaHHbBIA crocoO pa3pelieHusl albTepHATHUBHBIX
CIIOPOB XapaKTepU3yeTcs MajbiMU (PMHAHCOBBIMU 3aTpaTaMu, ONEPATUBHOCTHIO
camMoil mpoueAaypsl pa3OupaTeNnbCTBa, CTAOUIBHOCTBIO €€  Pe3yJIbTaToB,
KOH(HUICHIINATLHOCTBIO, BO3MOXKHOCTBIO BhIOOpa OoJiee KBATH(PHUITMPOBAHHOTO
CyIlbU, BO3MOXHOCTbIO COOCTBEHHOIO KOHTPOJSL 3a Pa3BUTUEM U XOJOM
pemenuss KoH(IHMKTA. Bce ocTampHbIE MNPEUMYIIECTBAa MPOU3BOIHBI  OT
OCHOBHBIX U B HX OTCYTCTBHE MOTYT TPaHC(OPMHPOBATHCS B HEOCTATKH [6].

[IpaBoBOE perynupoBaHue TpeTerckoro pasoduparensctBa B Poccun
ocyiecTBisieTcss geaepanbHbiM 3akoHOM OT 24.07.2002 r. Ne 102-d3 «O
Tpererckux cynax B Poccurickon denepanum, KOTOPbIM ONPEAEISAET MOPAIOK
oOpa3oBaHus, JEATEILHOCTh W KOMIETEHIMIO TPETEUCKUX CYJ0B, HO CTOUT
3aMETHUTb, YTO 3aKOH OyJeT AeHCTBOBaTh TOJBKO 10 1 centsopst 2016 rona, a ¢
HA3BaHHOTO BBIIIE TEPUOa MPABOBOE PETyIUpOBaHUE OYAET OCYIIECTBISATHCS
nocpeacTBoM denepanbHoro 3akoHa ot 29.12.2015 Ne 382-D3 «O0 apoutpaxke
(TperetickoM pazoupartenbcTBe) B Poccuiickoit deneparum».

B cooTBercTBHM C 3aKOHOJATEILCTBOM O CyneOHOM cucrteme u
CYyIOYCTPOMCTBE TPETEUCKHUE CYAbl HE BXOISAT B CUCTEMY TOCYJIApPCTBEHHBIX
CyJIOB, HE SIBIISIIOTCS DJIEMEHTaMH POCCHICKON CyneOHO# cuctembl. JlaHHbIe
CyIbl TMPEICTABISAIOT COOOW CBOEOOpPA3HBIM WMHCTUTYT, KOTOPBIA BBITOJHSIET
GyHKIMM 3alUThl TPAXKIAHCKUX TIpaB W pa3perieHus MPaBOBBIX CIIOPOB,
XapaKTEPUIYIOIIUICS OCOOCHHOCTAMU (POPMUPOBAHUS TPABUI U MPOICAYD.
CBOI0O JEATENBHOCTh TPETEUCKUE CYIbl CTPOST HAa OCHOBE IPUHIUIIOB
3aKOHHOCTH, KOH(MUIEHIIMATHLHOCTH, HE3aBUCUMOCTH U OECHpPUCTPACTHOCTH.
OHM  OCYIIECTBIISIIOT ~ MPABONPUMEHUTEBHYIO  JACATEIIBHOCTh,  pa3perias
MPAaBOBBIE CIIOPHI B pPaMKax OXPAHUTEIbHBIX MPABOOTHOIICHUN, TMPUHUMAS
o01eo0s3aTeNbHBIC PEIIEHUS, TMOATOMY WX JCSITEIBHOCTh TO Pa3pelIeHUI0

IOPUIMYCCKUX JIE] CUUTACTCS FOPUCAUKIIMOHHOM [5, €. 156 ].

International Scientific Journal http://www.inter-nauka.com/



http://www.inter-nauka.com/
http://www.inter-nauka.com/

International Scientific Journal http://www.inter-nauka.com/

IToka Tpereiickue cyApl ISl pa3pelieHnss KOHKPETHOTO CIIOpa CO3Jar0TCs
B cootBercTBUM ¢ D3 «O Ttperelickux cynax B Poccuiickoit deneparum» B
MOPSIAKE, COIIACOBAHHOM CTOPOHAMH, a MOCTOSIHHO JIECHCTBYIOIIHME TPETEHCKHE
Cyllbl O0Opa30BBIBAIOTCS IOPUAMYECKUMHU JIMIAMU U UX OOBEAMHEHUSIMHU, U
JNEUCTBYIOT IIPU ITUX OpPraHU3alUsAX - IOPUANYECKUX JUlax. B cOOTBETCTBUU C
HOBBIM 3aKOH TpeTeiCKHue CyAbl OYyIyT CO3[aBaThCs MPU HEKOMMEPUECKUX
opranmzanusx. IlocTossHHO  JeHcCTBYIOIEe  TpETEWCKUue  Cyabl  Oyay
OCYILIECTBJISITh CBOKO JAEATENBHOCTh TOJBKO MpPH HAJIUYMM ITIpaBa Ha
OCYIIECTBJICHUE CBOMX (YHKIMH, KOTOpoe mpeaoctaBieHo I[IpaBuTenbcTBOM
Poccuiickoii @eneparum [1].

OnnuM U3 00s13aTENBHBIX YCIOBUM MPUHATHS JieJla K MPOU3BOACTBY IO
®3 ot 24.07.2002 r No 102-®3 sgBusieTcsi corjiameHue o0 3TOM camMuXx
cnopAmMX CcTopoH. Ha mpakTuke Takoe coryameHue (UKCUpyeTcs B
3aKJIIOYEHHOM HMHU JIOTOBOPE B BHUJIE€ CHEHHAIBHOTO  «TPETEUCKOIO
COTJIAIIEHHs», B COOTBETCTBUU C KOTOPBIM YYACTHUKU JOTOBOpPA OOSI3YHOTCSA
nepefaBaTb BCE WM KaKUe-TO ONPEACIICHHbIE CBOM PA3HOIVIACUS HA
pa3pellieHre TaHHOTO CyJa MO MpaBuiaM ACHCTBYIOIIETO B HEM perjiameHTa. B
noka enie AercTByromen penakiuuu O3 TpeTelcKoMy COTJIAIEHHUIO OTBEICHA
BCErO OJIHA CTaThsl, KOTOpas pErIaMEHTUPYET MOPSAIOK 3aKIIOUYECHHE H
peanu3anuio JaHHOTO akTta. B HoBoM @3 MOHATHE TPETEHUCKOTO COTIAIICHUS
OTCYTCTBYET, HO CYIIECTBYET IPYyroil TepMuH - ApOUTpakHOE COTJIAIICHUE.
Jlannomy Buny cornamenus B @3 gaetcst 6osee MUPOKOE TOJIKOBAHUE, TOYHEE
onpenensercs ero popma.

Tpereiickuii Cys CaMOCTOATENHLHO pEIIacT BOMPOC O HAIMYMU WIH 00
OTCYTCTBUM y HEro KOMIIETEHIIMM pacCMaTpuBaTh TNE€pEJaHHbIA Ha €ro
pa3penieHre Crnop - JaHHOE MOJoXKeHue yctaHaBiauBaeTcs kak @3 Ne 102-D3,
TaK M HOBBIM IPOEKTOM 3aKOHA, HO CyllecTByeT H paznuuue. Ilo
nercTBytoeMy ¢eaepaibHOMy 3aKOHY €CIU TPEeTeHCKUU Cyl, paccMOTpeB

BOIIPOC O CBOEH KOMIIETEHIIMHM, BBIHOCUT ONPEIEIECHUE 00 OTCYTCTBHM y HETO
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JAHHBIX MOJIHOMOYMK B PACCMOTPEHUU KOHKPETHOTO CIIOpPA, TO OH HE MOXKET
paccMaTpuBaTh CHOP MO CYIIECTBY; @ HOBBIA 3aKOH YCTAHABIMBAET TO, YTO JTAXKE
IpU HAJIMYUK 3agBJICHUS] 00 OTCYTCTBHUHU Y TPETEHCKOro cyia OmpeleseHHOM
KOMIIETEHIIUM Ha PacCMOTpPEHHUE CIOpa , OHO HE OYJEeT MpEemsITCTBOBATH CYIy
MIPOJI0JDKATh apOUTPaX M MPUHATH ApOUTPAKHOE PEIICHNE.

Pa30uparensCTBO OCYIIECTBISETCS TOJBKO Ha OCHOBE POCCHICKOTO
3akoHojarenscTBa. Cyn  BOpaBe  paspemiaTb CHOpPbl  HAa  OCHOBAHHMH
Koncrutymnuu, denepanbHbIX 3aKOHOB, HOPMATHBHBIX YKa3oB IIpe3umenra
Poccuiickonn @enepauuu, nocraHoBiaeHu IIpaBurensctBa PO u  uHBIX
HOPMAaTUBHBIX IIPABOBBIX AaKTOB, ACHCTBYIOIIMX Ha Tepputopun Poccuiickoin
®enepanuu. Tpereiickoe pa3oUpaTEIbCTBO JIETUTCS HA ONPECIICHHbIC CTaINH,
KOTOPBIE IIPEACTABIIAIOT cobon OTIPENICIICHHYIO COBOKYITHOCTB
MOCJIEAOBATEIbHBIX  MPOLECCYANbHBIX  JACHCTBHUM, OOBEIUHEHHBIX OJHOU
3azaueil. Beigesnenrue ctaaui TPETEMCKOTO MPOLIECCa HEMOCPEICTBEHHO CBSI3aHO
C BOBHUKHOBEHHUEM, Pa3BUTHUEM U 3aBEPILICHUEM IOPUINUECKOTO KOHPIIHMKTA.

3aKOHOM yCTaHaBJIMBAETCA TIEPEUCHb OMpEIEICHHBIX TpeOOBaHUH,
KOTOPBIE MPEABABISIOTCA K cocTaBy TpeTrelckoro cyaa. Kak mo @3 Ne 102-D3,
Tak U 1o HoBomy D3 cocTaB cyna, a UMEHHO YHUCJIO TPETEUCKUX CYHEH,
OTIPEJIENISIIOTCA CTOPOHAMM pa3OuparenbcTBa. UMCIIO Cynei JTODKHO OBITh
HedeTHbIM, HO D3 ot No 382-D3 comepkUT OrOBOPKY, KOTOpasl TJIACUT O TOM,
YTO YHUCJIO apOUTpOB OyIeT HEYETHHIM, €CIIM HMHOE HE YCTAHOBJEHO B
dbenepanbHOM 3aKkoHE [4].

TpetelickuM cybel MOXeT ObITh M30paHO (U3UYECKOE JIUI0, JABIIEE
corjacue Ha HMCIOJHEHHE OO0S3aHHOCTEH TpeTeickoro cyabpu. O0s3aTenbHBIM
YCJIOBUEM Il TPETEUCKOIO CYyIbH, KOTOPBIM pa3peliaeT Chop €IWHOJUYHO,
BBICTYIIa€T HAJIMYME BBICHICTO MOPUANYECKOE 00pa3oBaHUs. BBITIOTHEHHUIO
GYyHKIMNA ~ TPETEHCKOTO CyIbH  MOXET TPEMSITCTBOBATh  CHEIUATBHBIN
JOJDKHOCTHOM CTAaTyC KOHKpETHOro jauua. Hampumep, B kauecTBe TPETEHCKHUX

Cyleil He MOTyT BBICTYNATh CYyAbH CYIOB 00IIeH, cyapu KOHCTUTYIIMOHHOTO
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Cyna P®, HoTapuycChl, COTPYAHHKH OPIraHOB HPOKYpaTypbl, COTPYIHUKU
TaMOXXCHHBIX OPTaHOB, JACMYTATHI U T. 1 [2].

ObGa  (QenepanbHbIX 3aKOHa YCTAHABIMBAIOT, 4YTO pE3yJIbTaTOM
paccMoTpeHusi cniopa B cyne saBiserca pemeHue. B @3 Ne 102-O3 pmanHoe
pellieHne MMEHYeTCsl pelieHneM Tpereickoro cyaa, a B @3 Ne 382-03 ero
UMEHYEIOT apOUTpakHbIM pemeHue. M To, U Japyroe peleHue CTOPOHBI
00S3YIOTCSl UCIIOJIHATH B I00OPOBOJILHOM TOPSIZIKE, HO BMECTE C TeM 00a 3aKoHa
IIPELYCMaTPUBAIOT U BO3MOKHOCTh IPUHYIUTEIBHOTO UCIIOJIHEHUS PELICHUS 110
IpaBUJIaM UCIIOJTHUTEIBHOTO MPOU3BOJICTBA.

CpaBHEHHE HEKOTOPBIX Ba)XHBIX AaCHEKTOB JIBYX 3aKOH, KOTOpBIE
peraaMeHTHpPYIOT TPeTEeHCKoe pa3doupaTesIbCTBO MOXKHO CKa3aTb, YTO HOBBIN
@3 pedopmupyeT cuUCTEMY TPETEHCKUX CYJOB C TOMOILIBIO YCUIIEHUS KOHTPOJIS
HaJl UX CO3[JaHUEM, 3HAYUTEIIBHO YJIy4IlIaeT POCCUMCKANA HHCTUTYT TPETEMUCKOTO
pa30upaTenbcTBa, HO OKOHYATENbHBIE BBIBOJABI O IOJIOKHUTEIBHBIX I XKe
OTpPULATEIBHBIX AEHCTBUSAX HOBOTO 3aKOHA MOHO OyZIeT caenarb TOJIbKO MocClie

€ro O(bI/IHHaJ'IBHOFO IMPUMCHCHM.
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